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MRe FRAWLEY: hire Chairmai, I had begun shortly 
before the adjournment last evening to discuss what is 
item four in the skeleton outline and that is the fair 
and equitable cost during the year 1938 of transporting 
ceil through this pipeline and I had got as far as the 
discussion of the rental charge which was included in the 
direct cost of the company in the year 1938 amounting to 
$14,583.30 and I had indicated that that had been re~ 
jected by Wr. biorrison. 

Now there were reasons for reject- 
ing it by br. Morrison, one was that the exhibits, the 
agreements which had been filsd here, Exhibit "29" which 
is the B. A. transporting contract and: Exhibit "90" which 
is the British smerican custom refining contract, that my 
interpretation of those agreements, and it was on a sim- 
ilar interpretation that sir. siorrison excluded the items, 
my interpretation of that agreement is that the British 
American Oil Company uudertook, certainly as of the date 
of this agreement, the 18th of September, 1936, te supe 
ply storage at the Utalgary end of the pipeline at its own 
expense and if there was any departure from that agreement 

it was not made the suvject of any written agreement 
but as I recall the evidence it was simply left that there 
was a change, certainly with respect to the rate per bar- 
rel, because the rate per barrel in this agreement Exhibit 
"29" was 225 cents and that was later changed, “and the 
change was made for all users, - from 22$ to 17 and then 
te 15 but no evidence hes been presented to the Commission,- 
and if I am Pest my friend Mr. Nolan will correct me,- 


that there was no other change in the agreement, so that 
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this agreement Exhibit "29" as it stands, to say nothing 
nore abode the further contract Exhibit "90", the custom 
refining contract, in my submission this agreement Exhibit 
"29" plainly provides that the British American Oil Company 
will profide whatever storage is necessary for the storing 
of its crude oil at the Imperial Refinery in Best Calgary 
ut its,, the British American's, expense, and Mr. Morrison 
had that in mind when he objected, as the investigating 
auditor, to the Royalite, making payment of this storage. 
Of course I should perhaps say that the primary consider~ 
ation of tir. Morrison's was that it was chiefly Imperial 
Oil's crude and insofar as it was Imperial Oil's crude 

then that was in his view ani in my submission the Imperial 
Qil Company's business, that the Royalite Oil Company 
Should be under no obligation to pay for the Imperial Oil's 
storage of oil. As a matter of fact I think it was common 
ground between us all that if there were nut three customers 
interjected, a second or third customer introduced, that 
there would have been no need for this charge. If this 

had been exclusively the Imperial Oil's oil, that it only 
became proper to rent storage and pay for it, pay anyone, 
of course there is no circumstance in their paying the 
Imperial, that there was no need for it at all except 

wi.en the British American and the Lion came in. Now that 
is as I see it the situation. No necessity at all if it 
was only the Imperial and the Exhibit "95" I think indi- 
cates the extent to which the storage for the three com~ 
panies was divided; if it was‘only Imperial no need for 

any stosage at alle Then there is introduced the British 


Anerican. And I say the answer to that is contained in the 


J.J «Frawley 
- 5162 - 


agreement entered into between the British American and 
the Imperial at the time the British American went to the 
Imperial or went to the Royalite and made arrangem-nts 

for transporting its crude and they made two arrangements 
at once, you will remember they arranged for the refining 
of their crude, the British American made a complete 
Change in its policy at that time, they decided to abandon 
their refining operations at Coutts and their small re- 
fining operations in Calgary where they carried on in the 
name of the Bell and tc go to the Imperial and enter into 
a custom refining arrangement, and it was at that time they 
made the two contracts, Exhibit "29", the carriage contract 
with the HKoyalite and Exhibit "90" the refining contract 
with the Imperial and I say so far as this storage being 
rented to take care of the British American's remirements, 
that that was rendered quite unnecessary and in any event 
if it were something which the Royalite wark undertaking to 
do for the British American they should have charged then 
separately in view of the covenant which the British 
American entered into with the Imperial that they would 
provide their own storage. 

Now then the third company canes in 
and that is the Lion. Now the Lion Oil Company, it is truce, 
being rather theoretical about it, they were a third and 
you must say, and you might say, they needed storage to 
look after iir. Plotkins' crude. Well theoretically that 
nay be so but I say that the Commission in that regard, if 
we have for the sake of my argument now, reduced the need 
for storage to the requirements of the Lion Oil Company, 


then I say you must have regard to what the facts are with 
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ragard to the Lion storage and I think tne Exhibit is 

"95" where tne storage that was there, no, it is 

Exhibit "79", and it is a statement prepared by the 

Imperial and it shows,~ and it is subject to this ob- 
servation that it is only the month-end inventory as it 
were but surely it i8 a guide, and it is the only evi+ 

dence we have, and the Commission, in my submission, nust 
make the best of it, we find for the Lion Company in the 
year 1938, no, starting with the lat of January, 1937 and 
going to the lst of December, 1938, we find that only 

upon two occasions was crude oil held for the Lion, on 

the lst of wiay, 1938 and on the lst of December, 1938. 

MR. NOLAN: As at those dates? | 

Line FRALEY; Yes, as at those dates, quite true, 
that 18 whet the Exhibit means, 2240 barrels on the lst of 
May 1938 and 2790 barrels on the lst of December 1938. Then 
theze was nothing held for the Lion Company under the head- 
ing of separator naphtha or absorption naphtha, nothing at 
all, and those two amounts of crude only. Now for the 
British American there was not a very great deal held exXCcpt 
as at the lst of August. yes, they had 52 thousand odd bar- 
rels, the lst of August 1938, and on the lst of September, 
1338, 39 thousand cdd barrels of crude. Wo separator 
naphtha at all dudent 147 barrels in June of 1937, the lst 
of June, 1937, and absorption naphtha on four occasions dur- 
ing that period of from 1st January 1987 to lst December 
1938, so that I say whatever nay be, what has been called 
good refining practice in other jurisdictions,- andl will 
deal with that when dealing generally with the matter of 


storage later,~ as to what the Commission migh’ do with 
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respect to storage in the future,- I say that that, until 
these changing conditions which I spoke of yesterday in- 
dicated by Mr. Coultis' eyidence and by his budget, be- 
cause he is now asking for some mcney to build some 

storage down there, now as I said yesterday, and without 
repeating it at all, there seems to be a new policy emer- 
ging and a proper one perhaps to fit the situation, but 
with respect to 1938 I say we must look at what the facts 
were, for whom they were storing. The British Americam 

no undertaking, an insignificant and negligible storage 
fer Lion and the Commission can, in my opinion, exclude 
that rental, but that is not all with respect to the Lion, 
After Mr. Plotkins' oil gets to the end of the line in 
Calgary it goes into the storage. Now it is8 important I 
think to note whet Mr. liooro saye, that it goes into these 
tanks, he makes no distinction from a practical standpoint 
because when Mr. Plotkins wants oil he sends him over oil, 
he charges him 6 cents a barrel for it and where did he 
take it from; he says "I take it from any tank up there at 
all", either out of the 300,000 barrels which the Royalite 
has rented from him or from the remaining 120,000 barrels 
which he has ané uses for the Imperial's own needs, from 
which he draws his own ogee requirements. He sends Mr. 
Plotkinst oil, that is «11, and he takes it from any of the 
320,000 barrels of storsge ard he charges him 6 cents. Now 
in my respectful submission if the Commission should ome 
the conclusion, should agree with me with respect to the 
Imperial” Oil's own storage, that it is required, the 
Royalite is under no obligation eon them, it is always 
the Imperial'ts oil. You must keep that always in mind. It 
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belongs to the 4mperial from the moment it goes from the 
producers! tanks into the gathering line and why should 
the Royalite pay for the storage of that? I gay no 
reason at all. 

With respect to the British American 
I leave that to the matter of what the British American 
undertook to do and the kRoyealite has no reason to come in 
and relieve them of that responsibility whatever. 

With respect to the Lion I say that 
if the Commission feels with respect to that company there 
must be some storage provided, it Goes not seem to me to be 
too mueh to say that it should be taken care of in the 6 
eents which the company charges the Lion tO move the oil 
from the Imperial's tanks to the Lion Refinery. That has 
been no evidence as to what that casts. Tue Commission is 
in the dark, whether they are making a profit or a loss un 
that 6 cents operation except what Mr. vrlotkins says and it 
is a question of how sole ntific Mr. Plotkins' estimute is, he 
says it costs them about a cent and a half to perform that 
operation for which they charge them 6 cants. 

Now there was some evidence given with 
respect to whether that rental should be charged or not and 
I feel I must call the Commission's attention to that. Mr. 
Morrison said what he had to say at Volume 15, starting at 
page 2113, Volume 15, page 2113 and it may not be necessary 
to read this to you, sir, yes, wr. Morrison says at page 
Bite OF Volume 15: 

"Wow with regard to the amount of rental of storage 


probably is is just us well that that matter shoulé 
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"be discussed now fran the accounting point of 
view. The first thought that we had on this was 
when we asked for the production of the agreement 
with vhe British American Oil Company with respect 
to storage. ide felt that there were three com 
panies involved in the transporting of oil, the 
Imperial O11 Company Limited, the British American 
Oil,Company, Limited amd Lion O11 Refinery. ‘ith 
respect to the Imperial O11 on oil purchased, 
that is the property of the Imperial Oil Company 
at the field. we felt we could not see the cor~ 
rectness of charging to the Pipe Line Department 
any items for storage in the yards of the Imperial 
Oil Limited of their own oil. It was their pro- 
perty and we could not see why there was any core 
rectness in charging the Pipe Line Division with 
any storage of Imperial Oilts oil in the yards of 
the Imperial Oil Limited. Then wth regard to 
British American Oil Company, Hxhibit "29" pro- 
vided that the British Americar Onmpany were to 
supply sufficient storage for the storing of their 
oil in the yards of the Imperial Refinery. That 
agreement, however, appears to have been amended 
and Mr. ijecLeod in his evidence se stated, that that 
agreement had been amended. However, going further 
with the matter, we find on Exhibit "77". 
And the attention of the Commission must be called to that 
it 18a copy of a telegram from iir. Bronsdon,whom the 
Commission will recall is a high official cf the British 


Anerican Oil Company and Mr- Bronsdon in his telegram makes 
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| reference to Clause 9 of Exhibit "29". ff will read on. 

"Q. THE CHAIRMAN: And Mr. Bronsdon is? 

A. I understand Secretary of British American Oils. 

Q. MR. FRAWLEY: He is the Secretary of British 
American Oils. 

A» The following question,~ I think I would like to 
have Exhibit "29". We might refer to Clause 9 
which is referred to here. 

Q- You can have my copy. 

“Ae Clause 9 of Hxhibit "29" of which this is a copy 

I understand, from iir. Frawley, says: 

"Phe producers agree to have sufficient available 
storage at its Calgary storage tanks for receiving 
for a period of ten days consecutively at the rate 

ee Six Thousand ,6,000, barrels per day-e Shoulda 
the producer at any time be unable to accept del- 
ivery in Calgary of its oil from the transporter, 
the transporter may refuse to acsept further oil 
from the producer in Turner Valley until such time 
as the producer has adequate storage capacity at 

Calgary to receive the oil ready for delivery. 

After any delivery of cil by the transporter has 

been commenced, it will not be blocked or stcpped 

by the producer until the transporter has completed 
said delivery of oil." 

Q- MR. FRAWLSY: ir. Bronsdon is referring there, 

he says to a certaine.c.-s 

A. This is the Agreement that he refers to» I am 

going to read the telegram, Exhibit "77" "Re 


Tel. Paragraph. 4. That is not the one I have 
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in mim. "Paragraph 9" that is the one I have just 
read, should be read in conjunction with Clause 4 
in the refining aggreement. 
‘now that is Clause 4 in Exhibit "90" 
"Imperial agrees subject to the Provisions hereof, 
to provide sufficient available storage at its 
Calgary refinery to receive cruée oil, naphtha 
or absorption gusoline from B. A., at any time, 
and in any quantity that the Pipe Line transpor- 
ter of B. A., may deliver up to a maximum capacity 
to receive 5ix thousand barrels per day for Ten 
consecutive days. should Imperial at any time be 
unable to accept delivery at its Calgary Refinery 
pi been, co Ol irom the wransporter ; “the Imperial 
will provide boureee for said oil elsewhere." 
Now that agreement was then introduced, that is the custom 
refining agreement which was Exhibit "90", and then I 
read into the record the third paragraph, the Imperial 
agrees, this, this is the custom refining are be- 
tween the British American and the Imperial, 
"B.A. agrees to arrange with the Royalite Oil 
Company Limited for the transportation through 
its pipeline of all cruée oil naphthes and ab- 
sorption gasoline from B.A.'s tanks in Turner 
Valley to the Imperiel Oil Company Calgary re- 
finery tenk. Imperiel agrees to act as B. A.'S 
representative to measure the cuantity end 
quality of o11 received in) their storage tanks in 
Calgary. imperial also agrees to measure with 


the representatives of Be. A. and Royalite the 
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Wquantity and quality of crude oil, naphtha and 
absorption gasoline delivered by B. A. to the 
Royalite Oil Company, Limited in Turner Valley. 
Imperial will, subject to delivery thereof to 
Calgary tanks as aforesaid, credit B. A. with the 
quantity and quality of such crude oil, naphtha 
and absorption gasoline as measured in Turner 
Valley and those measurements, less deductions of 
2% on crude oil and 4% on naphtha, will be used 
as the basis of calculating the yields and cost 
as shown in Schedule "A"." 

The next clause, these clauses you will remember are not 
nuabered. 

"Jmperial agrees, subject to the provisions hereof, 
to provide sufficient available storage at its 
Calgary xefinery to receive crude oil." 

And that is the clause I just read and I do not need to 
read it again. Then that telegran, Bronsdon's telegram, 
I would like to read the telegram, ixhibit "77", now this 
is a telegram which itr. Bronsdon sent to iir. Hayvie on 
the LUth of January and must be read, it was offered as 
evidence as though .ir. Bronsdon was here, stating the 
position of his company and he said this with respect to 
this natter of these contracts. 

"Retell Paragraph four experience satisfactory crude 
has been made available at Calgary within the 
period allowed Stop Paragraph six have had no 
difficulty with pipe line re taking oil from various 
well tanks no losses experienced other than pro-~ 


vided by contract Stop Paragraph eight changed to 
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"one percent allowance crude oil and crude naphtha 
Stop Paragraph nine, 

Ta nd Peay rane is in the transporting agree- 
ment which I read into the record and that was a 
covenant on the part of the British American Oil 
Company to have sufficient available storage at its 
Calgary storage tanks for receiving over a period 
of ten days at the rate of 6,000 barrels per day 
and in connection with that expression "the pro-~ 
ducer", that is the British American, agrees to 
have sufficient available storage at its Calgary 
storage tanks for receiving over a period of ten 
days 6,000 barrels a day, and a recital, one of the 
recitals must be read, Mr. Chairman, it reads this 
way, 

“Whereas the British American Oil Company has made ar-= 
rangements for using Imperial Oil Limited storage 
tanks located at the latterSCalgary Refinery better 
described" : 

And then the legal description follows: 

"And said tanks hereafter for the purposes of this 
agreenent will be called producer's storage tanks". 

Now Mr. Bronsdon says at that paragraph nine in that agrees 
ment should be read in that conjunction with Clause 4 of 

the refining agreement and he quotes that, but I need not 
read it again, that is the requirement by Imperial, Imperial 
agrees, perhaps I had better read it, 

"Imperial agrees subject to the provisions hereof to 
provide sufficient available. storage at its Calgary 


Refinery to receive crude oil naphtha or absorption 
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“gasoline from B.A. at any time and in any quantity 
that the pipe line transporter of B. A. may deliver 
up to a maximum capacity to receive six thousand 
barrels per day for ten ccns%cutive days Stop 
Should Imperial at any time be unable to accept 
delivery at ite Calgary Refinery of B. A'tg oil 
from the Transporter Imperial will provide storage 
for said oil elsewhere". 

"Paragraph ten the present pipeline rate is fifteen 


cents per barrel, no other charges". 


Now that is the definite knowledge 
which we have with respect to whether or not these agree- 
ments were later changed and this is iir- Bronsdon's state~ 
ment and the only statement that we have, so to repeat, I 
pay, Mre Chairman, with respest to everyoody but the Lion 
Oil Company in the year 1938 and until this new policy and 
except in anticipation of the new policy, that thore is no 
right under the facts of the cperution of this pipe line 
as we know it, for the Royalite tc pay to the Imperial Oil 
Ocmpany or to anybody else that much stcrage and I think it 
ig only proper perhaps to call attention tc the obvious 
gituation that develored from ors of the witnesses, by iir. 
Commissioner Lipsett, that the Imperial had a different 
operation at its Calgiry Refinery until the Leginning of 
1938. They brought cruce ofl in in train loads fram 
Montana and they obviously nesced storage anc they had it 
and used it, and then wien the pire lino began to be a line 

fight into its refinery and the crude, the line was there 
of course, but the crude oil began to ccrne through that 


pipe line direct from the field storage o* the Royalite 
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right into the refinery yard of the Imperial 011 Company, 
then it is perfectly obvious that they had no need for 
such a great deal of storage, althougn on Dr. Boatright's 
evidence they really should have had; a refinery operation 
Of that size, they should have had, they had need for in 
ordinary good practice for all the storage they had, 
nevertheless from a practical standpoint they felt they 
did not need that and then we know from the cvidence how 
it developed that the Royalite was suddenly directed to 
commence to pay at the rate of $35000 a year to the 
Imperial. Now that is a matter, those are the reasons 
Why Mire Morrison rejected the rental. Dr. Boatright gave 
an opinion, Dr. Boatright wes asked as alm engineer who 
had some experience in pipelines matters, he was asked 
about it and he made his statement about it in Volume 17 
at page 2505. He says, 
"Tl say that for several reasons.” 
‘That is he says he supports the elimination of it 
from the accounts, in Volume 17 at page 2465 Dr. 
Boatright says' 
"I say thet for several reasons.» In the first place 
it is by no means the uniform practice among pipe 
line companies to furnish storage at refineries. I 
know of numerous instenses where such storage is 
not furnished by the pipe line company. As a general 
rule pipe lines are interested in maintaining the 
very minimum amount of storage which will suit their 
individual requirements. Furtheremore, I advised 
Mr. Morrison, that I did not think this charge was 


proper because of the fact that it is common for 
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“refining companies to furnish, at the time they 
are built, approximately sixty days' storage. 
That is a pretty general rule. Et is borne out 
here particularly Sea Imperial Oil Compary Ro- 
finery and the projected refinery of the British 
American Oil Company contemplates a 240,000 bare 
rels storage for a four and a half thousand bar- 
rels a day refinery." 
That is a throughput of 4500 barrels. 
"The storage facilities in the Imperial refinery 
amounts to something like 820,000 barrels, which 
is slightly under the sixty day storage supply 
that most refineries provide, with the exception 
of the Lion khefinery. hir. Plotkins' oil is del= 
ivered by the Imperial or by the koyalite. The 
oil is delivered by the Royalite to the Imperial 
Refinery for the British American. Certainly in 
those two cases I can see no justification fora 
charge for storage. Further, as far as Plotkins' 
Refinery was concerned, he is charged 6 cents for 
delivery to his refinery. I advised hir. Morrison 
I did not think a charge for tanks was proper as 
the pipe line is being operated at the present 
time." | 
Now what Dr» Boatright said in answer to the question as 
to what his view would be as a proper charge in the 
event the Commission rejected his opinion and was of the 
Opinion that storage should be provided for it, as to 
what he said about costs, I will deal with that when we 


are dealing with the question of terminal storage. 
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Now Mr. Hill was asked about it and his answer 
will be found in Volume 19 at Bes 2583. But Mr. Hill 
aad). NOt. aie seems to me, add very much to the discussion. 
He simply said that the general practice is controlled 
by the peculiar circumstances which surround each 
particular case. That is about all he said. He gave 
an instance of what happens at Findlay, Ohio, where a 
company that he knows about - in fact he might be 
interested in, because he says "ie" - what happens 
there, and then the question is "In other words then 
the general practice is controlled by the peculiar 
Gircumstances which surround each individual cage? 
me That is right." And then he vas asked "dnd is it 
not true also that pipe lines as a general rule wish 
to maintain the very minimur amount of storage which 
it is possible to maintain and still carry on their 
operations?" And he says " ‘jell I cannot answer that 
question because I, I cannot Behe it from experienoe. 
E presume that they would carry what tenkage was necessary 
to conduct their operations and no more." 

Now as I say apart from what I may have to submit 
to the Commission with respect to what they might feel 
they should do in projecting themselves into the year 
1939, subject to that, my submission is that having 
regard to what the fact was in 1948 and the obligation 
which was on the Royalite in 1938, and which they 
regarded as their Sie ton and which they essumed, 
and having in mind the particular facts and the 
particular kind of eeornion by the Royalite in 
198, then in my submission the rental of the storage 


in question should be eliminated from the Company's 
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direct costs. 

Passing to the matter of the indirect operating 
expenses. That perhaps it is fair to say was, or 
turned out to be, the most controversial item in the 
whole Inaquféry, and was gone into very fully by both sete 
of accountants, Now indirect costs may be defined, 
and I think it is proper first to say something about 
what indirect costs are. The note I have made defining 
indirect operating expenses is this, particularly with 
reference to this Company. "Indirect operating expenses 
may be divided into two things. First administrative 
expenses, which are common to all departments of the 
Company, ees instance the General Manager's salary." 
Now we talked so much about the General Manager's salary 
and used it as a typical instance that I have for conven- 
lence sake continued to use that exemple. 

Secondly, the expenses incurred in the operation 
by the Pipe Line Division of utilities' assets, such as 
the electric light plant, the boiler plant, and service 
units such as forge and machine shop, which were used 
in common by all departments of the Company. So there 
we have what the indirect costs were. Obviously we 
know this Company has paid the General Manager's salary 
and paid the Chief Accountant's salary. WNot several. 
parts of a salary depending upon the number of depart- 
ments they had. They simply paid that salary to 
supervise, manage and look after all the business of 
the company. Those are the administrative expenses, 

Head Office salaries. taxes and donations. Wwe have 
through the evidence a list of them and a break-down 


of what they were for the year 1938. Those costs must 
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be alloaated, obviously. 

Then we have the costs, the indirect costs 
which arise out of the operation of the utilities! 
assets, the electric light plant, the boiler plant, 
the fuel lines and those things, and obviously the 
Company has only one set of those utilities and not 
several. And the amount of the expenses which must 
be charged to the Pipe Line Division for its use of 
those assets, that is the problen. 

Then we have what are called service units. 

The Pipe Line Division uses the forge and machine shop 

in common with all departments, and what expense should 

be charged to them by virtue of the fact that they do 

not have a separate one of their ow but use the Company's 
common plant? 

Now there vas nothing in the books of the Company, 
there was no sufficient allocation in the books of the 
Company to enable the accountants to take what the books 
Said and make this allocation. it was apparent from the 
very beginning of this Inquiry and it was thought that 
they had to depart from the records themselves and build 
up their own allocation, and there is fortunately no 
querrel peureen either set of accountants, either ir. 
Morrison or Frice, Waterhouse or the officers of the 
Company themselves with respect to that. Mr. Burns, 
you will recall, protested over many many pages of 
the transcript that these costs were not properly 
allocated, not sufficiently allocated on the records 
of the Company, and as to that Mr. Morrison agreed and 
Mr. ifaw, of course, agreed, and they proceeded on that 


basis. Now the Company's accounts, not having segregated 
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these indirect costs, it beceme necessary for the 
investigating auditors to make their own allocation. 
&£t one time it was thought there would have been an 
agreement, That would «rtainly have simplified the 
proceedings before this Inguiry if there had been some 
agreement arrived at between the accountants as to the 
manner in which these indirect expenses should bea 
allocated. llowever, no such agreement materialized 
and the accountants had to go about it in their own 
separate ways. Now it is certainly plain that the 
accountants were only seeking, by looking for a method 
of allocation, were only seeking to find a yardstick 
by which these indirsct expenses could be allocated. 
They might have taken any one of several methods. 
There was some talk at one time of what the ideal 
method wouhd be, but that is hardly vorth mentioning 
because there vas no manner’ which would have truly 
reflected and exact_y reflected these costs. 

Now the two methods that were adopted fortunately 
again perhaps besauss there was that much in common 
between them, they were both what is known as a@ labour 
ratio basis. lir. Morrison's is what might be called a 
complete and unevalified labour ratio basis. The Price, 
Vaterhouse method was a qualified labour ratio basis, 
what might be called an operationg only labour ratio 
basis. Mr. Morrison deseribet his method at Volume 
14, tages 2071 “to (207) and of course, also makes 
reference to it in his report. The discussion will 
be found in Volume 14 on Pages 2071 to 2074. I 


think it can be best understood by a break-down of it 
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and an analysis of it that I have made myself, and 
which I thihk makes it understandable to me and 72 
trust it will to the Commission. Now this is the 
series of steps by which one might arrive at precisely 
what Mr. Morrison did. First there are so many outside 
day labour men on the payrolls of the entire Royalite 
Company. That is an easily ascertainable fact. Then 
those payrolls are reduced by 5/7ths of the drilling 
department payroll in order to equalize the higher 
wages paid in that department with other departments, 
Next, it is an easily ascertainable fact there are so 
many outside day labouring men on the payrollig of the 
Pipe Line Division. Next the pereentage of the one, 
that is the payrolls of the Pipe Line Division - those 
payrolls of the Pipe Line Division - are compared as 
to percentage with the adjusted payrolls of the whole, 
of the same kind in the whole Royalite Company, and 
then when the percentage has been found that percentage 
is applied to obtain the proportioniof total indireot 
expense to be charged to the Pipe Line Division. 
And then it must also be noted it is also used to 
obtain a proportion of the administration expense to 
be charged to the Pipe Line Division. I made that 
second sub-division which is perhaps unnecessary. 
It is used to find the proportion of the total indirect 
expenses, utility, service units and administrative. 
Nov that is Mr. Morrison's method. 

Price, ‘:aterhouse cc Company used what might be 
properly be ealled an operating labour ratio basis. 
Now poueanle speeking it is the same method as ir. 


Morrison's, but it has this important distinction, 
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that while ifr. Morrison related the payroll of the 

Pipe Line Division with the total payroll of the 
Royalite Company, Price, “aterhouse related the payroll 
of the Pipe Line Division with the payrolls not of the 
whole Royalite Company but with the payrolls of only 
those departments called operating departments. 

Now) the first and necessary result of the method 
which Mr. Maw used was that he found that he could not, 
and he did not indeed desire to, charge any portion of 
the inuirect expenses to the Department of Drilling of 
Wells, for the reason that that department is not what 
is known as an operating department. Dv is) note 
revenue producing department. I1 say that subject to 
what was ceveloped in the evidence to indicate that 
it is in fact a revenue producing department when 
they use it to drill wells for outside companies. 

It then becomes an operating and certainly a revenue 
producing department. 

Now in my submission it is impossible for the 
Price, Vaterhouse method to be accepted by the Commission, 
if for no other reason that when you look at it you 
find it fails and it admittedly fails, to do something 
Which this Commission, in my submission, must know. It 
fails to apportion eed sari of these very considereble 
expenses to this drilling department - and we will 
keep speaking sbout that beeause even if we only had 
the one to talk pects about, it would serve to illus- 
trate the point and indicete what I consider to be the 
inherent unsoundness of thet system, - by feiling to 


apportion anything to the Drilling of “ells Department 
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it necessarily throws upon the Pipe Line Department 

more than that department's feir share of these parti- 
cular expenses. Wow that is admitted. It is not 
admitted that it throws any more than its fair share, 
but it is admitted it throws more on the Pipe Line 
Division than is thrown by Mr. Morrison's method of 
course. It is admitted that it must do that and 

these people say they have what they say are good ahd 
sufficient reasons for adopting this particular sort 

of allocetion. It seems to me, and it is my submission, 
as I endeavoured to bring out in the evidence that this 
Commission is coneeérned not with what might be good or 
bad or perhaps the best or something less than the best 
bookkeeping method for this Company to follow. This 
Commission is not very much concerned, not primarily 
concerned with the kind of statement which goes at 

the end of each year to the shareholders of the Royalite 
Oil Company, because this Company does not endeavour to 
tell the shareholders of the Coipany what the Pipe Line 
Division makes, how much money this pipe line rate makes 
or loses for the shareholders. They only endeavour to 
give thema picture of the experience of the Royalite 
Oil Company as a whole. So that we are not very much 
concerned with what Mr. Taylor is bothered about, namely 
the distortion of the accounts due to what he calls some 
of the consequences of Ir. Morrison's statement. What 

I say the Commission is concerned with, however, is 

what are the facts of the distribution, the proper 
distribution of these indirect expenses. And it des 


seem to me, ir. Chairman, without having any accounting 
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Gd. Baawl ene 
knowledge at all that there must be something wrong 
with a system which says to this Commission, when 
this Commission is anxious to know just how much 
expense and no more and no less, not one dollar more 
nor one dollar less, but what a fair share of these 
expenses to be placed against the Pipe Line DLepartment 
is, it seems to me I say there is something wrong 
with a system which says to us "While Mr. John McLeod 
received so many thousand dollars @ year, and we are 
breaking thet sadary up, we are not putting any of it, 
POG ole Of LG. Go) tre Drilling of “ellis Department,” 
although the Commission must know from the evidence 
that the fact is that Mr. MeLeod is to some extent, 
and iI care not how small, but I would suggest a very 
large part, but in any event it must be accepted that 
lire licheod is engaged, literally and physically engaged, 
in the business od Oe Renee of Wells Department 
and regardless of what the shareholders want to know 
at the end of the year, and regardless of what it may 
do to distort from the standpoint of an elegant 
accounting systcm, rogardless of whet it may do in 
these respects, I say this Commission when it comes 
into this phase, fixes the accounts, disturbs then, 
distorts them, makes them over - the Company itself 
admits that must be done, because they have not kept 
these costs apart - if we are to disturb or build 

up these accounts apart from what the books themselves 
disclose, then I see no reason why we Should not go 
very logically to the end and endeavour to find out 


if we can some system, some yardstick, whether it is 
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Mr. Morrison's or anybody else's, but it must be a 
yardstick which tells us that Mr. Mebeod's salary 
4s going to be borne in part by) the Drilling of 
Wells Department. Becauss you call that a capital 
department is no reason, in my submission, for the 
purposes of this Commission, whatever you call it, it 
#s no reason why it should not bear its fair share of 
Mr. McLeod's salary. Mr. MeLeog is the manager 
of the Company and is paid a salary to look over 
things and to look after the drilling of wells. 
If that is the fact, if that statement iS the fact, 
then I say it is a fundamental proposition which should 
guide the Com iission in saying whether or not the 
ivyilling of ells Department should bear a Share of 
his salary. If it should, then let us put it there, 
and putting it there it reduces the share upon the 
Pipe Line Department. 

In Mr. Morrison's submission it does not matter 
whether it works out to be a big percentage or a 
emall percentage. It does not matter whether it has 
humps @nd hollows, and if in one year there vas a 
great deal of construction in the Pipe Line Department, 
as there was in 1937 and 1938, and if there was a 
great deal of expense in that department, capital 
expenditures, and it became a capital department in 
a large part in those years, very well, lr. MeLeod's 
salary ae more aulighe ted to. thet sovetiaent and the 
Pipe Line Division naturally wee MmOre e 

Now so much for the general observations with 


respect to what I conceive to be the umerlying principles, 
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apart from the accounting necessities of the ease, 
and 1 say that this Comission must be above bowing 
to, or being limited or restricted by any - I won't 
say fanciful, but any theory which is a purely 
accounting theory, if that theory prevents this Con- 
mission from getting at what it conceives - alvays 
admitting that my conception of the fect is @ proper 
one - that is a desire and an ever present desire to 
find out how much this pipe line should bear of these 
costs. No more and certginly no less. 

Now Mr. Morrison at Pose 2682 in Volume 20, 
made reference to something that I think is of import- 
ence. He referred to a conversation with hr. MceLood. 
Wow I do not know to what extent Mr. McLeod's views 
on these matters should prevail, but ny respectful 
submission is they should prevail over «hat ir. law 
ang Mir. Taylor in their honest vette think is 
Sound accounting practice. 

THS CHAIR AN: Volume 20% 
Pe es «laa Volume 20, Page 2682. 
lir. Morrison seys: 

"@. I hope there is no question about that. He is 
the Generel wenacer of the Company, and concerned 
with the operations of all departments. 

A I would say so, beceuse lir. licLeod referred in 
our discussions about distribution about the 
building of thevs inch nev!) line, and because 
of that huilding his time was more occupied 
in the Pipe Line Department. I recognize 


that fact, and I endeavour to recognize 
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i it all the way through.” 

So that Mr. Morrison is not doing any violence 
to what are the facts and to “what Mr. MeLeod himself 
underetands to be the facts, knows to be the facts, 
when he allocates against the Pipe Line Division more 
expense, more of his salary, and more other expenses 
during the period when he was engaged about this 6 
inch pipe line. 

Wow it is worth noting in passing that Mr. Law 
in Volume 60 at Page 3718 makes an obvious admission 


in evoss-examination. at Page 3718; 


ne The fact is, of course, that necessarily 
Ao yOurta2 vorcharce Drilling of “ells 
Department with any portion of Mr. MeLeod's 
salary, then 100). of it- has to be borne by 
the other three or four or whatever they may 
be. That follows? 

A That is right. 

Q And roan more falls on the Pipe Line 
Division than would fell ig you allocated 
Some of it to the Drilling of Wells Depart- 
ment ? 


A That-is right." 


And thewre,is.a.iittle..bit of Mr. Maw's evidence 
that I think I should properly cell attention to at 
Page 3719 and 3720 in Volune 30. 
WC But now, Mr. aw, you knovi we are not here con- 
cerned = I was going to say we were not concerned 


with the shareholders - but we are not here 
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concerned with presenting a picture 
for the guidance and information of the share- 
holders are we? 


Vow’? 


tf 


Here, before this Comuission‘’ 
io e 


Because you frankly state you had to depart 


Bie 2 


radisally from the manner in which these books 
were kept in many particulars? 

A That is true. 

M And you did it because you felt that you had a 
baer otter task in hand here, namely the presen- 
tation of a proper case to this Commission for 
its information? 


A That is right. 


0 And so tad tir. Morrison? 

A That is right. 

Q Regardless of what is in the books, this Commission 
must be told hov much of all the costs are 
properly allocated to the Pipe Line Division? 

A Yes. 

© That is true, and that boing the Commission's 


task, @nd ours being the duty of presenting 
evidence rie. Sa to enable them to discharge 
that task properly, why should they not know 
for their purposes, regardless of what good 
accounting in the books might show and dictate, 
why should not they for their purposes know 
precisely how much should be charged to each 


and every department of the Company, Drilling 


Rey Mette ae i Disyilyay See 
+ - ee 5 
My ry : +2; 2 n ay ees. 
(he he | er Area ioe ae 
Gates? ie rr, ar rie; eae vi te 
' ‘ie ‘ : Ah Lae ye > 
‘ f : iu cs ¥ “= Ni : 
\ , el mi At p A 
, ihe a) Gee 
ae wm 
i ps ie ar A rs) 
Nik ace 
Rees ee 
, fits? : ‘ i Ps u ] pa am 


eeo Te aie ahead: Aa banat 


APT GEA. eed a0 ahd attotTat Bites? deaed toy ene: 


Taorent wdh shay) ary ae 


X 


eAood Geaiy ais tiwat hie | ee arom waa 


. \ ‘ A pe roy : % 
3 Het voy dont Blet voy Somme ieee RY 
"REROr? Ong Vitial (eter . Den wr ee — 
“RYT fia Peal QnoD  Afod> oF teeae iy 1 Sige ao a node / a 
THO es # sao an as | 
Rogie uy 
hoe bara ah ba OB 
bite at aa 
Hosea thngd aldt ~ehond Sts) af /al aeihy *8 aoe 


Bh ipa “ary we 


ata udeog. ee £ 2s to iduein re tee oa fe 


Pa 
Youd FEVIC ots |edath eas olf ee soo aor a 


NS 


A 


dhe 


SOL aeiomes ety gilded bees me i Osied aby 
BRET neROG Th witeb out sk a Cities ‘tnt 
Saba th) az wens Eftene oe: neil a oe 
Wom Ton wey vets way ebnegineg, od hy | 
boom Jatt) te geet TREST. ,aeeOgT yy’ ata 9 

cad ae 26: bits rode #igits ana ol ab 

wr a-sae OarT KY 16a not Yottt sen 1 

ier 02, hemrante od Lene: tide wae 

SADISH! Nem Site Me: tating? 


Tei 
13 


Jed Frawley. -5186- 


ee aD 


"of ‘iells Department, absorption Plant 
Department, and Pipe Line Department and Gas 
Serubbing Department and all of the departments. 
"“e have endeavoured to shov' them that, wir. 
Frawleye 

You have endeavoured to show them that? 

YeSe 

And you have as @ necessary part of your submis- 
sion failed to allocate any portion of the 
administration expenses of any kind to the 
Drilling of ‘.elis Department? 

Yes. 

And still you say that you have presented a feir 
picture although the inevitable result is to put 
&@ greater proportion of the indirects upon the 
Pipe Line Division than would otherwise be the 
case? 


That is right." 


Now in the same Volume 40 at Page 3763 Mr. Maw 


has called to his attention what the practice of the 


Royalite Oil Company is when they go out to drill a well 


for some other Company, some outside company. There was 


some difficulty between us as to the manner in which 


they made this charge, whether on a per day basis or on 


some other basis. This is the question and answer that 


appear on Page 3763. 


NO. 


And do they not charge some of the overhead 

into that, into that bill? 

No, the threes hundred or five hundred dollars 
per day, whatever it would be, is the total cost 


to the outsider of having his well drilled. 


Reo oe feerid eg ad lcs ie ae tae a cnt | 
P ( wetenimeges eft TO ie hae vefonte ron tna 


Mh fdeilt Tas waite “dt borboy manne! ovat 


fiett meds wode’ oF barwoyselne eral 


\s 
wpe Fitetite gow Th 
\ 
ig até 
ee | iy J si 
* 
7. 
ie 
re EY ? f a im 
| Pa 
wal at be - af + Frits je Eat cP bir See Ft ‘it 1 
uge-aly of YiGeen aid otivene | dauodtt Bt wiusong + ra yt 


i al a 

une Hogg aV OOF a 6 nortrogasd TOF doag, Pi Ab Bi 

. iy + A s “ 

Aas we ee Dittenie “bl vow a ark noted eae ope linegis ie | 
F it | 

¢ » r | 4 ; - , i Waly 
Wau «Thi Geve rai 8 US wie € atyhe iv estane prey ht “ORE 
>the ‘ ee 


en? Ta soits SEY ap in > OLY not taerte, ehs., (on ‘Be. 
¢ ‘ f | hae Past 
afew eB Lint oF tuo a8 nit ecey! “eel eat 20 ¢ 


aM etetl <Naaquion eh hat ig amok renagaien pre. 7. 
; : , ei “a Cc ae cy 
i Hoiidw nt ‘tatam off at 66 Au noomitnd voip 
fo % afaed Fsb isa & wo reer eat eae 


5 Jad? toWweadas fos agi 15a p ont af ‘ote 


i te wr Cane i. 
BNE ath oa St 


Lr 


later ong a ee aioe st wean % 
hottie Lae ata ikea to sebtags 


T= 
14 


JoJ.Frawley. | ~5187- 


"@ Now, where they do it in a Lump sum of so 
many hundred dollars a day, do they not, 
in arriving at the charge to be made to the 
other company, include something for the nee- 
essary administration expenses in supervising 
tChesutreiine or that well, or in drilling the 
well? 

4 OH ao ERanivrsO,. S12. 

Q Yes, thiey dot 


A Yes." 
rernaps I should read the next question. 


RG Nov, Mr. Maw, does not that, if I may say so, 
impair to some extent the rigidity of the rule 


which you have laid down for this Commission?" 


and Mr. Mew says: 


"i No, not at all, Mr. Frawley." 


sOo in any event I did not entirely convert Mr. liaw to 

my views on that. It sesms to me that indicetes thatwhen 
the Company charges up to the XYZ Oil Company, when 

they go to drill.a well for it,’ so many dollars, that 
they put in so many dollars for the men, the drillers 

on there, and then so many dollars for a percentage 

of the administration required in connection with that 
well, and we have only one meaning for administration, 
that is the overhead costs of the Royalite Company, 

and that when they do thet they are doing precisely 

what Mr. Morrison has done, and they themselves recognize, 


what you night say, perhaps might I say the common sense 


tt 
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Jods Frawley. 
of the situation must prevail as against what I oall 
agcounting theories of Price, ‘“aterhouse & Company, 
that these expenses must not be capitalized as they 
Saye ) 
Mas COM ISSIONS LIPSETT : lir. Frawley, on the 
assumption for the moment that is the correct view, 
we have got I suppose to lock to 1939 in fixing a 
rate? 

Re PRue LAY: Yes sire ‘ve are not 
doing that at the moment, but you will have to. That 
is one of your tasks. 

MR. COMMIGIIONG: Liroult: &l1l right, then you 
take the annual indirect expenses. The percentage 
taken in 1936 was just over 8%, by wr. .‘orrison. 

IR. PRS SLSY: Yes. 

MRe GOMAISSION“ LIPSETT: Then in 1937 and the 
first nine months of 1938 the capital expenditures on 
this pipe line as we know were yery large, and that 
indireot expense percentage went up to 14% in 1937 
and 18% in 1938, the first nine months? 

Tie WHR ley S$ Yes. 

MR. COM ISSIONSR LIPSSTT: Assuming that is the 
correct principle. ‘hen we come to deal with 1939 
rate or to deal with the new rate, which of these 
percentages do you say should be taken for 1939, or 
Should it be a percentage based on the capital outlay 
proposed by Mr.Coultis? 

Me FRALEY: ss Yell I havea caloulation, 
ZI intend to submit a figure, a racommendation to the 


Comnission as to what the year 1959 rate should be, and 
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there will be @ computation in that, and Mr. Morrison 
has worked out & calculation in the same fashion as 
the 1958 celculation has been vorked out, amortizing 
one-half of the expenditures in 1939, one-half of Nr. 
Goultis' budget of »:»263,0U0.00. 

Re COMMISSIONS LIPSSTT: But I am on the question 
of the allocation of these indirect costs. Perhaps you 
will deal with that later too. 
tote PRS LEY You see there is not any 
other figure except the 1938 figure. 

Poe COMMS oLOheR LIrcsl?: That is what I am trying 
to find out. I say it was 8% in 1936 and 18% in 1938. 
hy say 18 or why use 8? 

MR. FRA LT: It may not be as heavy 
a construction year as 1938 was. 

“re COLMTISS TOM LIPSS??: Perhaps some time you 
Will deal with that. . 
fie PRoWVLnyY: Yes, we wilt deal with 
that, iir.Commissionsr. 

Now Mr. Taylor gave some evidence about it and 
Was taken through several discussions about it, but 

1 only went to call attention, If think in the main to 
one part of Mr. Taylor's cross~examination when he vas 
asked to discuss the treatment which had been given 
gertain residual balances which appeared in one of his 
exhibits, exhibit "106", and also appeared on Page 21 
of Mr. Morrison's report, Exhibit "88". That discussion 
with Mr. Taylor is in Volume 22 at Page 2879. You will 
recall that he was asked to explain what these residual 


balances were and he said they were profits or losses 
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remaining in the account after the job had been 
charged out. The jobs were first charged out to the 
various departments. Say in the operation of this 
forge and machine shop, and then it was found there had 
been charged out too much and there was a residual 
balance left in that account, and it was only for 

the purpose of illustrating some of the results of 
his own system, or vhether or not his own system, the 
Logical application of his own system, did not in the 
net result correspond with what lir. Morrison had done. 
And he was asked to have regard to what would happen 
these residual balance, and at Pags 2879 he wes asked 
to look at one particular residual balance, in the 
forge and machine shop. 

MG Nov' what happens to the $2,675.53. Where do 
you put that? 

A That goes into indirect oosts. You might call. 
it the profit that was made by the Forge and 
Machine Shop, because it charged out more than 
"what it actually spent. 

Q Can we say then that the Drilling of ‘ells 
Department was in a sense overcharged? 

A Oh, to @ very small amount. I should imagine... 
well, I do not know the figures that went through 
there. 

@ Take any small percentage yeh et is fair, you 
say they ere overcharged? 

A Overcharged, yes. 


© And why should not they get credit then? 


> 


Ve might break up that »2,000.00. Supposing there 
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was yl00,000.00 went through on both sides 
of the account, ve would have about 2% toe 
Greer back to “ellis Drilled.’ 20'of this, 
@ proportion of this? 

G& Then you are séying now that some small 
proportion of this surplus figure should be ored- 
ited back to the Drilling of ‘ells Department. 

A In order to put the operations of the Forge and 


Machine Shop on a cost basis, yes. 
ty Then the same Taine applies, Goes W110, tovaliwor 


tne items there, Trucks and Tractors, »ye,55).dct 


& Yes sir. 

t, And: Ditehing Machine sxpense, » 1,674.00? 

A 1e3) Sir. 

Q And the same thing with respect to all these items 


that appear in black’ 


A Yes," 


So that it seems, ix. Chairman, that Mr. Taylor 
is there agreeing thet his system breaks down when you 
press it and on his own admission that the drilling - 
his first proposition and his uncerlying proposition 
is that none of these indirects ar: charged to the 
Drilling of ‘ells Department. hire Morrison's funda- 
mental proposition is that a portion of these indirects 
are charged to this Drilling of ‘ells Department, and 
it does seem to me as the result of the statement 
made by ix. Taylor at Page 2879 thet he is now admitting 
that with respect to these residual balances, that is 
just the same as indirects, that is all I say there, 


thet they must be charged beck to the vrilling of "ells 
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Department although his premise and his submission 
to this Gommission is that his sytem does not permit 
that any part of the indirects are charged back, 
Demo dr suri puted to the Drilling of wells Depart- 
ment or any other department that is what he calls 


a capital department. 


(Go to vage 5193). 
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Now, there is just one other 
matter of that kind that 1 want to call the Commission's 
attention to and that appears in Exhibit "106", which 
is the analysis of the Administration Expenses, amounting 
Peete AVO,2o, yes, 1p is Exhibit "1o7". Exhibit 
oo, eran antercsting Exnibit. Now, Sxhibit) "Lov" 
fs the break-down which iir. Taylor prepared fsr us’ of 
the Administration ixpenses for the nine months in 1938 
that we were dealing With and the Commission may recall 
that in discussing this break-down with him we came to 
wie item of legal and auditing fees, $15,185.00. Now, 
perhaps, it does not add to what I have been szying to 
the Commission but it is just, it seems to ms, one more 
instance in which the inherent unsoundness, as I call it, 

| eepears. ir. Taylor agrees that no portion of any ‘of 
those, no portion of any of the $102,110.25 was allocated 
to the capital departments, as he calls them, to the 
Drilling of Wells department among others, and when we 
look at what the items are we fini an item of $15 VSs.00 
for legal and auditing fees. He quite agrees that 
his, that it was his company, the trice, .aterhouse 
Company, that did the auditing for the company, and he 
quite agrees thet. they went into the Drilling of Yells 
accounts and records and books-as much as any other 
department, actually spent time schysically in that 
department, but he 2erees that no part of that expense 
was charged to the Drilling of ‘ells department and ne 
also agrees that if it should be that the company’s 
solicitors were eng ged over a very considerable period 


af time during any particular year exclusively in 
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giving cpinions or in conducting litigation for the 
Drilling of Welis department, that that would not 
matter at all, that would not matter, he would not 
consider he would be doing any violence to the facts 
when he charged up all of the solicitor's fees and 

all of his firm's auditing fees to the pipeline division 
and the other divisions of the company which he calls 
roverating divisions". well, I say no more about that, 
Mr. Chairman, except that, as Ll have said already, it 
seems extraordinary that wha? Mr. Taylor and Mr. Maw 
Osiiw “soundvand scientific accounting practices” 

Must, Sstandyan the way of what would apnear to be the 
SoV20USs; fact and that any system which will say 

that, When an expense Was incurred on behlaf of the 
Drilling of Wells department, that that is not where a 
portion of it should go and that that should be the 
method which should commend itself in this particular 
oase, having in mind the particular task which the 
Commission has. 

Then you will recall that 
we went to some trouble in pointing out to Mr. Taylor 
that it appeared from his Exhibit "121" that cut of 
the total capital pay-rolls for the year 1938 that 
the pay-rolls of the drilling, - and they amounted tos 
$414,975.29, - and that out of that total the pay-rolls 
of the drilling department amounted to $194,051.62. 
Now, my point there is that that at least indicates 
that the praiee of wells was a major portion of 
the Royalite 0il Company's activities in 1938, and 
if it was a major portiom of the activities then it 
follows, of course, that the executive officers of the 


oompany were necessarily engaged on the business of 
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the ecOmpany. Dr. Boatright had a brief word to say 


about it and he says in Volume 18, at pages 2425 


and 2426, he says that he agreed with the method 


whieh Mr. Morrison had used. He says, at page 2425, 


the question was, I wanted him to tell us whether 


he approved or not. 


vA 


No, - fully approve of the method ly. Morrison 
used. In fact he discussed it with me before 
he used it. Mr, Morrison, by his mthod, has 
made a2 comparison of. the man-hours.of outside 
labour involved in the over-all company opera- 
tions ieGaie fieldiat that. time. .‘fhe principal 
difference between that method and at least 
another labour ratio method is, whereby man- 
hours of outside labour involved in other ‘than 
capital expenditure is used, which seems to be 
a faulty method for this reason. Drilling 

is ordinarily the sore spot in that, inasmuch 
as itis a capital investment, and the method 
whereby the capital labour was taken out would 
mean that no charge would be made for supervision 


or other similar ch°rges against that capital 


| -investment. In other words, they would not 


stand their sroportionatte share of the Administra- 
tion costs. It seems to me that the Drilling 
Department in an active drilling cannaien have 
just as Pe Seri cian as any other department, 
and, ae ie sshowld be included in the 

labour ratio calculation. 1t was for that reason 
that I thoroughly apc:roved of the labour ratio— 
basis which Mr. \corrison has assumed in working 


out his figures." 


use or Reo Paid: » bac Path 
PSOE Boa a, the. AL Sa at ayne 6x 9 
| A Priden, oi tie bowray, adh a Beke- ag: 


ny eee & 
Se med fe Ayes off Bebe bed ‘Hont eOM 


eit ote ac ited ot aed ietaew S ea ie 


d re Kross 8 ra 


Ree Es ee ha 


| 
i 
‘. 


“ai hoviovrrs ae 


deifonig, og? voit tedd Wa ieee oe eee 


* 
ts 


hoe Boat hy heme net Ree i 
“Sid Yortenu at 'b oeheaaeee ST Togas. omen tt 

RNS Tach AF ASwI YP aids mee f en bey YG Tei arcu 5 a 

e968 totiy See tee as Li aagRe ind ta ow 4h | 


BOSE OTC ead SE Se FIO ‘bea v Lien? feta ie 


3 
ary 
i= 


ie ‘ -4 i fc yer i+ > iP) Me oa 
ck Ae me er S Lond TR de k co z a LN 
v : * ’ Cee a } 


* 1 eer Rei i aN a A ~~ vere’ gy er eed i | Pe \ ; , F 
CR SO BOR OT GON) SEC eh Seat Cee Sit akc area 
2. a pe yop? £0; Se Eee . 


Pos 


Sy CGT Se ad gy Cag ETE ion tus api 
EAT fia Pad Fe PES <9" We ta) se 1s a ine wpe Ge 
ret 
H2 Ot ireciktionGad wee pare 
WE Lia sith ade pon led cap DAS SAS a ee, gett a 
Sed Hearne ec TED Teh, PY POE aly ee denizen oad be: , 
rect oh te “ Ce AOLE RRS 6 ue cherie “Pe ‘Waal | 
oad int  fohinkea tied Dhgede tt. Pee iets foe 
BEOT Stet ea eee, Lutte Cbd, Sot Rhee 
OPT we ciot of ail Pie Giese eed es Vitae ont eat 
(ictionw rik ib ainteeead argh gee eee) aa sla? iw ekeog  e 


vs 
<< 
= 
Pe 
= 
ak 
me. 
Px 
» 
oa 
ae 
1: 
ae: 
“+ 
i 
z 


cs 
* 
“ee 


"eer h ecb apie Nom 


J. J» Frawley. ) ~5196- 


And then this, I think, is important, in Volume 33 
at page 4027, Mr. Burns was on the standa and the 
Chairman put this question to him, at page 4027, 
in Volume 33: 

"Q THE CHAIRMAN: Mr. Burns, during the time 
when you used the labour ratio basis, what 
rabour ratio basis did you use? 

A The total number of men employed ty the various 
companies. 

Q Regardless of whether they were employed in 
operation or capital? 

A Regardless of whether they were employed in 
Operation or in capital." 

Lt seems to me that that at least is some authority, 
Geel 1. Say, to Vy. Morrison, thet he followed the 
praotices of the mmpany itself when he used this 
Paragrvcuiar method here. Now, that is all I have to 
say about the controversial question of the illocation 
of indirect costs. 

And I pass then to the 
consideration of the next item in the expense, and that 
is the amortization charge. I have now dealt with the 
direct operating expenses, the indirect operating 
expenses, I still have to deal with the amortization 
charge, income tax, which needs only a passing reference, 
and the rate of return. 

Now, the amortization charge. 

ety Of COUrse, is one of the essential items that 
are to be included in the annual operating costs because 


th:+ is a charge which will permit the company to 
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retire its investment over a certain selected period 
of years. Considerable controversy prevailed throughout 
the Inquiry with respect to the treatment of this 
eharge but in my submission thers is only one safe and 
sure rule to be applied to &scertain the period of 
yeers Over whieh the investment of Royalite in its 
pipeline is to be retired, and that is to begin with 

a figure to be determined by the Commission as the 
eco wie field. In my submission, using any other 
method of determining the amortization veriod leads to 
confusion and error. Now, there is a peculiarity about 
this case which, in my submission, does not obtain in 
eases in Which any other aspects might bear some 
Similarity, and that is because of this, “iy. Chairman, 
we have here a pipeline which has besn very carefully 
snd effeciently maintained, exceedingly so, and 
certainly to the credit of the company. They had the 
means wherewith to do it end they very properly 
maintained this line there to a very high standard of 
efficiency so it may be said, as I think it was said 
many times in the evidence, that this line may be 
deemed to be of almost indefinite age. It will be 
there, it does seem, even after the oil is gone, 
because of the very nature in which they maintained it. 
Reety, “COULtES Says, “if a pic’ce of pipe becomes worn. 
out, out goes the pipe and in goes 3 new one, and’so 
it is constantly being kept up practically to its 
original condi tion. Well, that is important to bear in 
mind. Now, that is this system, that is the kind of 
pipeline system we have but however good it is and 
however high a standard of efficiency in which it is 


kept, as soon as the last barrel of oil has been taken 
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out of Turner Valley that pipsline system will be 

no good at all, except for what it has, 56 or 15 or 
10%, that might be obtained as its salvage. That is 
almost, it seems to me, elementary. that the Commission 
is bound to be gewiged ir making its amortization 
allowance by the life of the field, the number of 
years which that line is able to carry oil is the 
number of years over which it should be amortized 

and the number of years which it will be able to 

earry oil depends upon the amount of oil, the reserves 
which are there. As Mr. Taylor himself said, the 

life of the pipelins is inseparably bound un With the 
Pores tne Ticld, although having said that, he 
stoutly maintained and proposed, th. t he had not taken 
Pieoveccouns 2v ali the life of the fieli. Now, 

Mr. Merrison'ts submissions do take the reasoning 
which I have just enunciated into account and he 
applies it in the operatng expenses under what he 
ealls the amortization charge. Now, Mr. Morrison 
was Anis to do one single job which would have been 
a much simpler thing, but he was not given, he did 
not know the life of the field, he had no figure to 
take, of course, at all, and he simply then had to 

do a series of calculations showings what the annual 
amortization charge would be under, with respect to, 
or having in mind a number of life times. It might 
be stated that the amount of amortization included in 
the operating expenses to the pipeline department 

is arrived at rather simply, it is arrived at by 


dividing the rate-base by the number of years computed 
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fe veins wocwirTe ore tne field: Now, that, of course, 
only has to do with what -we have called the "indirect 
assets", I mean when he divides the life of the field 
by, rather divides the rate-base by the number of 
years, iy the number of years in the field's life. 

Now, those are direct assets and there is no particular 
difficulty with regard to the amortization of direct 
assets, but with respect to the, - but that is where 
the question of indirect assets must be considered, 
that is the amortization of the indirect assets because 
they, as has been pointed out yesterday, went into the 
rate-~base. A certain figure was taken as being the 
value of the indirect assets, they were added right 
into the rate-base along with the direct assets. Now, 
the nourpose & including in the rate-base the indirect 
assets must be considered and that is a matter which 
presents a certain amount of difficulty. 1 must | 
confess I found it diffieult. I am sure though that, 
after the Commission has resd everything which has 

been said about it, that it will come out satisfactorily. 
The value placed on those indirect assets was a figure 
Which represents the equity of the pipeline depsirtmant 
in those assets, rather do not, do not particularly 
represent the equity of the pipeline departmait in 
those assets but it was merely an amount used for the 
purpose of ascertaining what should be a charge against 
the pipeline Cn ee for the use of those assets, 
Now, there was a great deal of discussion about that 
put certainly so far as our submissions are concerned, 


and certainly so far as the Price, lWiaterhouse submissions 
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are concerned, they were not intended to represent 
some proprietary interest which the pipeline division 
had in those assets. It was merely an expedient, 

i think i2timight be: callbed, of endeavouring to find out 
what should be the charge against the sipneline division 
because of the fact that they used and had free access 
temthose assets which in a sense’ they did not own. 

They belong to the Royalite vil Comnany, keeping in 
our tlinds the fact that this division and only this 
division operated our pipeline, the inclusion of them 
in the rate-base Was merely for the purpose of putting 
a charge into the operating expense, because as soon 
as you get, looked at as a piece of capital, as soon 
as you get that into the rate-base, then you should 
allow the company an amortization charge on it. You 
Should allow the company a rate of return on it. In 
that fashion you arrive at the annual charge, the sum 
total of Which is the operating cost to go against the 
pipeline division for the fact that it has that free 
access to and did use those indirect assets. 

Now, it will be recalled 
that during the latter part of the evidence that the 
Question was raised by the Commission as to whether or 
not the whole question of the u'se of the indirect 
assets could not be better disposed of by the ascertain- 
ment of a charge in the nature of a rental or service 
charge to be paid by the pipeline division to the 
Royalite Oil Company, and that to be regarded as a 
direct expense, and the evidence was that it could be 


done. Now, a great deal of satisfaction, I think, can 
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be derived from the fact that while both Mr. Morrison 


and Mr. Maw did it in that peculiar way, I say "peculiar" 


without any sinister motive to it, that it would work 


out the same in any event if they had endeavoured, if 
they had gone through, as I appreciate it, the same 
sort of calculations, the same steps to have arrived 
at the figure of so many thousand dollars which would 
have appeared in the indirect assets and, of course, 
it does not make the slightest difference once an item 
appears in the direct assets or the indirect assets, 
the company gets the amount, - it amounts to the same 
thing because the company has it returneé to it and it 
goes to make up the rate charge because the sum total 
of the costs, when you add in the rate of return, as 
a cost, becomes tle rate, yes, I scid "assets", I meant 
"expenses", direct expenses, indirect assets. 

Now, I trust that I have made 
what I have felt to be a troublesome thing clear when 
I say that, the inclusion in the rate-base of those 
indirect assets and service units, a value for them, 
however arrived at, that inclusion automatically 
provides amortization as well as the rate of return, 
the amount of amortizetion and rate of return depends 


upon the life of the field used and the rate of return 


allowed, and as it was egreed by the accountants, 


whether they had endeavoured to appraoach it by finding 
the direct cost oras they did, by putting it into 

the direct costs by way of amortization and rate of 
return, they seem to be agreed that it would have 


amounted to the same thing. I think for that reason 
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the Gommission need not trouble or bother as to the, 
by ender vouring to find out or have its aecountant 
ascertain a charge Which co.ld be Looked upon and 
regarded and dealt with as a direet charge, a direct 
cost, but in view of the admission received from it, 
Morrison and from Mr. Maw, due to the methods they 
would have had to use to get the direct charge, that 
they have arrived at the same thing in dollars and 
cents by the other methoé. 

Now, so much for the amortiza- 
tion charge. The next necess. ry component part of 
any cost, of this company’s odst, is the income tax, 
and I merely mehtion that because it cannot be left out 
but there is no controversy with respect to that. It 
must be regarded that income tax is an expense of 
operating a pipeline and in the calculations of if. 
Morrison and Mr. Maw too, the rates which were used 
were those vresently in effect by both the Dominion and 
the Provincial taxing authorities. I¢ will be, of 
corse, realized that the income tax can only be 
ascertained after the rate has becn determined bec>use 
it varies in accordance with the profits. In any event, 
in the calculations which 1 will submit before I close 
this nart of my submission, the income tax has been 
calculated in, having in mind, the rate of return, of 
course. 

Now, then, that brings me to 
the rate of return as being the final item in the 19358 
eosts. Evidence as to what the rate of return should 
be was given by Mr. Morrison, Mr. Taylor, Mr. Maw, Dr. 


Boatright, Mr. Hill and Mr. Harold Tanner. In Mr. 
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Morrison's opinion 83%; in Mr. Tanner's opinion, 83%; 
in Dr, Boatright's opinion, a maximum of 10% was the 
rate Which should be allowed; on the contrary, in the 
Spinion Of Mr. Taylor and Mr. Maw a rate of return of 
hot more than 20% should be allowed. What Mr . Taylor 
had to say about the rate of return will be anaoesen 
separately. 

Now, Mr. Morrison's opinioh 
was that there was a close pérallel between the oneration 
of this pipeline and the operation of the Calgary Gas 
company, - a comnany commonly known as the Calgary Gs 
Company. Mr. iorrison saw @ parallel between these two 
¢ommanies in that essential aspect of the intervention 
of a regulating body in each case, so that the company 
for whom the rate was set thereby obtained security of 
earnings; firstly, an assured supply of throughput, 
beoause it is not an undue presumption to assume that 
the Commission will from the evidence which has been 
submitted, determine what, in its opinion, is the 
actual life of the fied, and the Commission in so 
doing that will for the purposes ¢& the rate be giving 
to the company an assurance of throughput over the 
life of the field.s> selected. I think some force 
is given to this view when one has regard to the- 
fact that the Royalite Company has by its own drilling 
oregramme and by its contracts, assured a supply of 
throughput, an «ssured supply of throughput, and 
there is a ey a second parallel in that there ig 
an assured outlet because we must deal with the facts 
as we have then. We know taat the Ryalite Oil 


Company is an integrated part of an integrated oil 


’ 
, a f 7 } ‘ 
~ | Ite ‘ / - { 1 — 
eee Batt one ih. “hy re | ’ " bite Pil ©. 3 
wohl aR RS be ‘ mae 33 ay 
a ©. wri Ter (cael : 
Sm he © a Se3 afi..? aL we oti . 
ey Pe ene SANE EP MR ELD MA RA Sh, EE 
Ne? ent ete - 3 ep art = a ie 
~ a > is ¢ Py ‘fe ¢ ¢ ; r 
1 4 a Ot? Yeo Tr 1) poet sa OPEL Pt wal “pees. tH wa 
er a - % h PO ee a, - heres APT th ghee! Sy ih t. Vez! £1h ee Ee 
Us | EUG 2 oe3 ae eal Tat phbe ote eae hae) a pies Rie a 


a qetaien ettepssd oy ab (RPA sehatae a? 
ai} Qe RAL 46 wong 9. Hosmba Getgtat 
‘LRA 2h mj beWedla at bao 
29. Nites te etipy 8 WEN 499) bie nO eee sat te 


og 4 als UOtEs ol >. 7 rey i f. ye ee 
~~. os - , S ‘ * ‘ - = ' ra :.¥ - ri 

ETE Pane. RRR. D4, eh br ie: Pa te Te 
i ery acre en eu ck con em Go bla 
wae ? PP eo « + > 

ik ¢ SP th SE cera) f j NHGEM LOS AS 

re : ¥ pe ee Mel oe Y- HEA Teh dos 

‘ Zhi Fc é RS anoles 


Grit 2, 


~y 


; pen * 


BOSH ehh. 2: LOY mites... co oFkt Sy tycde vee 


fe OM, y Apeqes Ie neege ate ae 


; We, f ‘i Pat ey, 
$ a ae a > ae ae lp - oF ip q : 
to, BANGS BCE eS | Oe Lira aes aati at 
Pre ¥ oa 
¢ t 
' -# < : 


FI , . £ ” : 
Tu rfrar Led 41% Ye “vivre F. > a - & 
Soma”. oS eae cra ae Se s I ad kee. VOTER be BO F sil esaieaatt | ; 


anit 


a4 2 
~ He Be a Ps ~ ue = we 
¢~ ABT Ah & Mixa 2B 34 mE aay 
hard - ~ 


Bint ae 
XH £9, oi Py Yer a. Ra ae UY 
a 1 ee SE 


me leg te TA, 


t** tH ice Coty ah 
patiegt Ged acre 


£01 faa er aw, 2 
sf Mat =a: ae ee Uc 
> = pe « 
it; -~ rr the be T a 
7 A ed iw 4, ‘ 
- . - e+ 


a 
¥ 
tan’ 


- 


ioe!) ae 
bat: 7 


ci 
¢ 


iD BAOASS. of Di COs eB Bf avait 
17 al + FI dealt oe. ae} hag tefte beens ae : 


Lj YS. Bis JHB? wes peat ee mas ovad ow me ye | A 


in Y > » rm 
TAsth. 38, f° 37> Seterstes wales ‘tonya, 


aA Dy 


C2 
12 


F ~D204-— 
deo s erawley. 


eompany. It is not just the same as if it were an 
independent pipeline in that it had to look with 

any degree of uncertainty for production and with a 
Similar degree of uncertainty look for an outlet. 

It is an essential part of the Imperial organization. 
it produces oi].  [t transports oi1, I mean the 
Imperial arganization does, it produces, transvorts, 
refines and markets. In every sense of the word, 

it is what is known in the oil industry asa fully 
integrated company. I think that is something, Mr. 
Chairman, which mst be kept in mind when we are talking 
about the assured aspect of this company's operation, 
and even Without the intervention of a regulating body, 
there is a certain aspect of assurance about the whole 
of the company's operationa in that they have not only 
their own production, which they carry through the 
pipeline, and refine and market, but other production 
which they have put under contract, very Wisely and 
properly, because they are a large company, and these 
facts must be taken into account and so it appears for 
those reasons, because of that similarity with the rate 
of 84% allowed to the Gas Company,which too has an 
assured supply and an assured outlet, that that same 
rate would be appropriate in this case. 

Now, for the sake of the 
record the rate of 84% was allowed to the Gas Company 
by anOrder of the Public Utility Board dated the 20th 
of July, 1931, the Order of the Board No. 6327, and 


file& here as Exhibit "117", and the portion of the 
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Order which has to do with the rate of 7 eturn: is 
founld on page 16: 
"On the basis of the Board's estimates as to 
price of gas, forecasted sales, operation and capital 
charges, as shown in the forégoing table, the rate 
of return to the Company would be 8.45%. Tie rate 
CEreuntm na icwted by the Board as reasonable, 
is 83%. It will be seen, therefore, according to 
the Borrd!s estimates the C.mpany will be making 
a-nroximately the rate of return indicated. 
As the Board's estimate of revenue has been 
based upon the existing rate, there can, therefore, 


be no change made in this rate." 


Now, Mr. Morrison also called the Commission's attention 
+o the regulations set up under the Dominion Water 
rowers Act and that was filed, those regulations were 
filed as Exhibit "101", and it seems to me they are 

of some value to the Commission in coming to a@ cOon- 
clusion on the question of the rate of return. 
Regulation No. 38 is the regulation to which Mr. 


Morrison called attention particularly. 


(Fage 5206 follows.) 
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And in this booklet which was filed, attention 
is called particularly to page 48 in the booklet, 
or Regulation Number 48 of the regulations which follow 
immediately after the statute itself. Dominion Vater 


Power Regulations. Hxhibit "1lO1". 


THii CHAIRMAN : Regulation 48? 
Wi. FRA LAY: Regulation 48, and par- 


ticularly dealing with sub-paragraphs 14 and 14 of 

Regulation 48, because Regulation 48 deals with the 

whole matter of License Rentals. Sub-paragraphs 13 

Bid 14 deal with a fair rate. of return, and I will 

just read them. 

" (13) In the case of a licensee engeged in 
the sale of power, no upward revision of 
the rate of the rental per horsepower-year 
shall be made at any ten-year pericd if it 
Can be Shown that the proposed increase in 
the rate of the rental will make =t impossible 
Lorsuen Licenses’ ito: earn a. feiz net rate. of 
return on the actual cost of the physical 
properties used and useful in connection 
with the undertsking, after providing for 
the amortization of and interest upon such 
costs of promoting and orgenizing the enter- 
prise, and of providing cupital otherwise than 
8S included in such actual cost as ray be 
necessary and legitimate. For the purpose of 
these regulations such fair rate of return 
shall be considered to be twice the average 


percentage yield on the last issue of Canadian 
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"Government bonds mde previous to or during 
the Wests far which the rentel is to be 
determined, such averase percentage yield 
being based on the average of the official 
Montreal Stock sxchange quotations issued 


during the year in question. 


(14) The fair net rate of return defined 

in the pree3sding sub-section shall be consid- 
ered as being cumulative from the date upon 
which the licensee first begen the sale of 


power from the initial development." 


Mr. Morrison followed that in his evidence by 
giving evidence that the lst issue of Dominion Bonds 
on wtich he had returns were from 3% to 34%, so 
-doubling those rates he arrived at a figure approximately 
62%. 
M.. COMMISSSONIR LiPssTt?: That regulation, lhir. 
Frawley, seems to give some weight to Mr. Morrison's 
other proposition, that it should be on tne scriginal cost 
of assets now used and useful. Is that any authority 
at all? 
MR. FRAWLSY: : Wo, I think the most 
you Gan say about it, tir. Commisstoner, is that it 
represents the views of the Dominion Government ‘ater 
Power Branch. That is something that is imposed upsn 
the licensees, like the Calgery Power Company. My 
friend should know all about the Calgery Power Company, 
and Mr. Chambers who is associated with him. They 


may be able to throw some light on how it affects that 
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eompany. ‘Je have no evidence before us about the 
operations of the Calgary Power Company, and that 
would have to be read, of course, very carefully I 
presunms. 

Pe. CCMMTISSIONZSR LIPSETT: That is the Dominion 
Vater Regulations? 

fee utd LS Yes, these are the 
Regulations which govern the operstions of say the 
Calgary Bowes Compa ny. 

MR. NOLAN: And always has - and 
always has. 

MR. FRALEY: I do not guite know what 
my friend means by that expression, unless he means I 
@m Dringing his pips line for the first time under the 
review of this Board or any Board, 

MR. COMISSIONSR LIPssTT: I was wondering if on 
thet-queastion of the cepital cost of the assets now 
used and useful, whether that was an authority. That 
was Mr. Morrison's vies. 

MR. FRAULOY: What this means is, I 
suppose they say tc the Calgary Power Company "You are 
entitled to earn a fair het rate of return on the | 
capital cost of the physical prope.:ties used and useful 
in connection with the undertaking, and there will be no 
revision upward of the rental which will make it 
impossible for you to earn that kind of a net rate of 
return on those assets." -lWow I suppose that is what it 
means. Mr. Nolan says "Well we accepted that when 

we first obtained the licence." 


Mae COMMISSIONER LIPSETT: Is not that Mr. Morrison's 
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basis exactly? 
Mae PRL Lay’ Yes, there is no question 
about that, iir.Commissioner. 

Now Dr. Boatright dealt with the rete of return at 
Paze 2419 in Volume 18. He was asked:- 

NG And now have you some vies as to what the fair 
return should be to the company on its invest- 
ment? 

A Yes, Ido. The pipe lines in the United States 
cr @ large number of pipe Lines in the United 
States were studied for the year 1933 and showed 
a rate of return at that time of about 14.1% on 
the egapital investment. At that time this investi- 
gation was made for rate making purposes 
and it was felt that some rate less than that, 

a rete which must be comparable with other 
industries, should be mee toe and a figure of 10% 
was set up at Renda as a reasonable figure. 
That figure of 10 is uy idea of a reasonable 
rate of return on an investment such aS we are 
considering here. That figure of 10% compares 
favourably with the averege of a large number of 
industries for the years 1935 and 1947, which range 
from 10.1 I believe to about 10.7%. That was the 
rate of return after depreciation and taxes and 
So on, but before dividends. It seems to me the 
figure of 10%. is a fair figure and that would be 
the figure which I would reconumend. 

Q Now, Dr. Boatright, there is only one other thing.... 


THE CHAIRMAN: ‘hat does that 10% cover? 
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MAJOR LIPSETT: — hay et one 
Q@ TH CHAIRMAY: Yes? 
L Thet 10% is a rate of return on the capital 


investment which takes care of the ordinary rate 

of return that anyone expects when they invest 
money plus an additional rate of interest which 

is necessary to take care of the inherent risk 

of the business involved; in other words Bonds 

of Canada carry interest rates of from 3.07 to 
about 3.34 or 4.4%. Those bonds are secured 

by the Canadian Government and that rate then, 

that 3%, approximately between 3 and 33% 

represents the interest which it is necessary 

to pay in order to get capital to invest at all 

and that is a secured investment, very slight risk 
involved. In the industries which have a risk 
involved it is necessary to add an additional 
increment of interest in order to take care of 

that element of risk and that rate is defined so 
that in the average of a great number of invest- 
ments that additional rate of interest will take 
gare of the unexpected hazards or unexpected loss 
which may occur. In other words, the interest which 
is meneed for safety amounting to 33% simply pro- 
vides the capital. The additional interest on 

the overall investment will take care of the 

losses due to the risks of that particular business. 
In this case then if we adopt the figure of 10% 

as being the reasonable rate of interest for 

pipe Line purposes that would mean that approximately 


32% of that interest is the interest which eny 
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“eapital expects on its investment, the 
additional 6%% is the rate which is added to 
take care of the inherent risk involved in 
that business. 

Q Now, Dr. Boatright, I think that is an analysis 
of your 10% but the Gormmissioners asked you what 


Tas fate Of return would be on, now it is on 


what? 
A It is on the depreciated capital investment. 
Q In other words, it is on the investment after 


the accumulated depreciation has been deducted? 


A That is correct." 


Of course that is the manner in which Mr. Morrison 
and for that matter Price, aterhouse accounténts built 
up their rate of return. 

Now Mr. Harold Tanner was called. He was an 
investment broker and his evidence is to be found in 
Volume 32 at Page 3996. itr. Tanner gave it as his 
opinion that having in mind the nature of the Royalite 
Oil Company's business, and the fact that its earnings 
would not be provided by a rete to be fixed by some 
regulatory body, which would take into account an 
assurance of supply, through the determined field life, 
811 of which would cause stability of earnings, and 
assuming also there was a market for the product, that 
the Royalite Oil Company should not be entitled to a 
rate of return in excess of 80 which was allowed the 
Calgery Gas Company by the Utilities Board. at Page 
4004 in Volume 32, Mr. Tanner was asked by the Chairman 
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about other rates of return. 

me THS CHAT RUN: Take an industrial. 
“wh: t is the return ordinarily expe ted in that 
as distinguished from a utility? 

A roughly utility companies throughout Canada - 
dastern Canada I am referring to owing to the 
distinct situation out here - earns about 6% 
on the capite 1 employed in the enterprise. 
That is a general figure but it is fairly 
close. “hereas an industriel enterprise 
will show earnings nearer LO%a on the) capita, 
the tetal capitel employed. These are not 
the rates that these companies pay when they 
borrow funds, because they borrow - some 
companies might borrow 80). of the capital 


required and others only 50." 


Now Mr. Taylor gave evidence on the rate of return, 
and as opposed to the rates of 88% and 10% that I have 
been dealing with, the Royalite Oil Company's submission 
made chiefly through tir. Taylor, was that the pipe line 
should be allowed e rate of 20; on its depreciated in- 
vestment. that submission is contained first at Page 
4 o0f Mr. Teylor's report, + #xhibit "100", and it is dealt 
with in his evidence at Pages 2805, 4806 and 2807 in 
Volume 21 - and if you will make a note of his cross- 
examination that is in Volume 23 at Pages 2997 to S001. 
Now Mr. Taylor pointed out that - I worteinly want to 
give the Commission the benefit of Mr. Taylor's views 


even though my friend may also do so, - he says at 


272 
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Page 2805: 

A The only other point in this report that I 
would like to speak on is the rate of return 
on the investment which I took upon myself to 

calculate at 20%, having regarc to the 
hazards involved. I should like to enumerate 


some of these hazards as I see them. 


) 


Yousagre referring now to Frage 4? 
A I am referring to Page 4 of my Report. Under the 


heading "Rate of Return on Investments." 


&> 


You stated it ss your opinion, having regard to 
the hazards involved, the rate of income return 
per annum should be 20j on the investment? 
A Yes sir, that is the paragreph I have reference 
tO~ 
Q Now you have stated that it is your opinion, 
having regard to the hazards involved, that the 
rate of income return per annum should be 20% on 
the ive sbmant in this department? 
A Yes. 
a Iam reading that from Page 4 of your report. Is 
it your desire to enlarge that language to explain 
some of the hazards which you consider are involved? 
& Yes sir. 
C Perhaps you will do that? 
4 Qne of the principel hazards, vhich is perhaps not 
s0 potent now as it was in the past days, but which 
may become so years from now, and perhaps not many 
years from now, is this question of drilling through 


thie, oo svonto,O000 feet and finding no oil. In 
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"the case of most industrial concerns, com- 
mercial concerns, when one's cepital becores 
in jeopardy, it is very often saved by injecting 
@ smell amount of additional capital. 

Q & refresher? 

A A refresher as it were. But in the case of drilling 
for oil it is a case of a complete duplication 
of the investment. I think thet is guite a hazard 
as compared with the commercial hazard where by 
injecting maybe 10% more additional capital one 
might save the whole. The money velue or that 
feature of loss comes to my mind. There appeared 
in the surplus accounts of the Imperial Oil Limited, 
the Annual Report in 1934, an amount of ,»4,861,690.34 
which was written off to their Surplus Account 
under the distribution of expenditures prior to 
January 1, 1944, and the explanation "Properties 
in “festern Canada proved to be Non-productive of 
Oil." That is not all Turner Valley. LD -do not 
know which propo.tion, but it is a hazard in the oil 
business at any rate. The next hazard I see is the 
possibility of cheaper and shallover fields coming 
ine I think last night I read in the evening paper 
of a well coming in Lloydminster, that looks like 
it might be a well, at, I think it was, 1,965 feet. 
There is also a risk of a competitive pipe line 
coming into operation from Turner Valley, and 
one of the biggest risks I see...... 

Q THS CHAIRIGN: If we were to lower the 


rate it might be a deterrent to that? 
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"A YeSe 
ik. FRALEY: And 15 cent rate might 
bring a Lot in? | 
A And agsin there might be a franchise. But one of 
tne- Ticks in the position it is in now, congested 


into production for the Prairie Provinees, I think 
is the crop risk. 'Je are quite under the hazard of 
good crops or bad crops in these Prairie Provinces, 
and to my mind it is guite conceivable that the 
consumption of oil in these Prairie Provinces 

may fluctuate, as much as 25% owing to crop con- 
ditions. We know it was a 6,000,000 year in 1938. 
What is it going to be in 1939 and the years 
following that? And in that connection, Mr. 
Ghairman, I would like to sall attention to the 
Exhibit thet was handed in this morning showing 


the growth of the fixed charge for amortization." 


That certainly covers the hazards as Mr. Taylor 
saw them. Then ftir.Taylor dealt with that in Volume 
25 at Page 2997. I need not read all of that, perhaps. 
Perhaps I can summarize it by saying that Mr. Taylor 
was taken over these various hazards that he had recited 
in his Examination in Chief, and he first admitted that 
that was something that a petroleum engineer was better 
able to speak on and then finally before we left the 
discussion he felt that if and when the Commission 
fixed Or determined UPC the life of the field, that 
at least for the purposes of the pipe line rate eliminated 


that hazard. 


Now I recall my friend wondering about that and 
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thinking that was a very simple way to secure a large 
supply of oil by having this Commission say so. Of 
course that is not the point at all. My point there 
is that this C mmission may be quite right and it may 
be quite wrong, but after giving its best judgment to 
this controversial question, the life of the field, 


it says 10 years, and it does not turn back on that, 


L'it says 10 yearsor 15 or 20, then I say for the purposes 


of this rate that this Commission then has determined 
that there will be oil to carry through that pipe line 
for a period of 20 years, or whatever the period is. 
Now that vould be done, and it is a fundamental 
proposition that this pipe line now becomes - frankly 
facing the situation - now decomes subject to the super- 
vision of some regulatory body, a public utility. If 
this Commission says 15 years and it looks along about 
the 9th or 10th year, or even half of that time, say 
the 6th year, that this Commission made a bad guess,- 
that this Commission's recommendation which was trans- 
lated into a rate in some fashion, and that that was a 
bad estimate, ard the oil was petering out surely before 
the last drop was taken out -~ which was the example I 
think my friend put, - not after the last barrel was 
taken out which then would be too late, I quite agree, 
but some time long before that this Company that has 
this investment in the pipe line and that is going to 
more than any other company or any other body be very 
keenly aware of how the field has developed, and in 
what is happening, then itself will go scme regulatory 


body long before the oil has gone, and point out to 
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the Commission or submit evidence to this body, the 
regulatory body, tne Public Utilities Board presumably, 
and that will be considered and taken care of in the 
Yate. There is no other wey to do it at all. ‘The 

other way to do it is manifestly unfeir to the user of 
the system, to say "ell we do not know. It is very 
highly speculative and we cannot - of course this is 
perhaps coming back to the argument I left yesterday - 
to say we cannot have any regard to the life of the 
Poeia, it is rar too speculative," as Mr.Taylor ‘did. 

I think the Chairman put it to Mr. Taylor "Would you 
prefer to submit to the Commission that they should turn 
their backs on all of these opinions of the geologists 
and just work out a,rate base ps somebody's best 
business judgment?" And the best judgment would be the 
business judgment, at least that is all that has been 
submitted to this Commission, is the business sae 
having in mind the interests of the Royalite Oil Company, 
and to say “Well we do not know, we cannot be sure, and 
Se we will amortize over a year or two. We know pretty 
certainly there is oil there for that length of time." 

I say that is obviously unfair. I say it is the easiest 
thing to do, of course. It would be a Simple way for 
the Commission to dispose of it. But I say that the 
task imposed upon the Commission is a mare onerous 

one than that, that they must do what they can and they 
have a good deal of sound reliable evidence to go on, 
and they must sav, at least my submission is they must 
say there is a certain life to the field. Now that 


having been determined then there is I say an elimin-~- 
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ation of that hazard, w)ish takes it out of the nature 
ofa purely speculative enterprise. we have to bring 
our minds to bear upon that at the moment. Whether or 
not it is a gold mine or whether it is something that 
has been carefully considered by the experts, by geologists 
and by petroleum engineers ~ and let us assume we 

take one of them - the Commission accepts one of them - 
the Commission makes its finding of oil being there. 
Then I say that it gets into the class, the well-known 
class of @ company whose business or whose operations are 
how placed in the hands of a supervisory body, and as 
much for the company's interests as for the interests of 
the users. That surely is the theory underlying the 
erestion of a Public Utility. & regulatory bedy has just 
&@s much the interests of the Company at heart as it 

has the interests of the user. While on the one hand 
they are not going to have so little regard for the 
interests of the user as to say "Well we cannot be sure 
how much oil there is there but we are going to look at 
it from the standpoint of the company and we are going 
to just say. oh well, there is" - well look at it from 
Mr. Taylor's standpoint,"we are not going to bother 
about the life of the field. The Company has an invest- 
ment there, and how soon could they get their money 
back, say in 5 or 10 years." That is Looking at it from 
the standpoint of the company alone. —- say no, that the 
Commission must have in mind the user of the system, and 
they must give their best judgment to the determination 
of the life of the field. Having done that then this 


Commission and subsequently the regulatory body which 
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assumes the functions which this Commission is now 
discharging will, having in mind the interests of the 
Company, adjust the rate, increase the rate when there 
is a real fear that the life of the field is going down. 
It cannot be any other way. My friend puts it to the 
Commission he is afraid that will be too late. Then the 
same thing might be said about each and every natural 
gags system which has gone to a Commission and had a rate 
fixed for it, and each and every public utility, be it 
street railways, or anything else that has gone to a 
public utility board and had a rate fixed for it, or even 
a telephone company. I say that this Company's operations 
now, be it for well or be it for i111, now assume _ the 
aspects and become in fact, I say, a publio utility. 

May I say perhaps just in passing in case it does 
Hot oceur to me again, that perhaps it would not be 
improper to suggest to tho Commission that in its 
recommendations it should go into the question of what 
further is required, after it has examined the existing 
legislatten. I venture to say that the Commission will find 
that thu existing legislation is a bit scattered, and thet 
there is no precise legislation making this pipe line or 
any pipe line in Alberta a public utility. The Commission 
will find nothing of that sort. Perhaps I might deal with 
that a little more generally at some later stage. But I 
take it that there must be a gradual development of existing 
legislation which at the moment has merely given to the 
Board of Publio Utilities Commissioners the right to fix 
retes for carriage through any pipe line and the right to 


make orders declaring any pipe line a common carrier and a 
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common purchaser and so on.- But there is not that complete 
dealing with the mattor, making it a publio utility whioh 
it seems to me should be so, sither by special statute or 
by somié amendment to the Publio Utilities soti But for my 
purposés I am dssuming that the net results of having this 
Hate fixod for it makes it to all intents and purposes 
a public utility, and it was for that reason I put that 
supposititious case to Mr. Taylor and you will remember 
that he agreed with me that if we regard this now 4s in 
fact and in law a publio utility, why then we get awayy 
from the 20% class which he says is an industrial, is the 
ordinary average industrial rate that he is recommending - 
and we get down into the public utility olass and we then 
come from 20% in my submission down to 10% or 83% recon- 
mended by Dr. Boatright or Mr. Morrison. 

Now that was Mr. Taylor's first hazard, because 
you see his justifications for the rate were those four 
risks that he spoke about; the possibility of getting 
no oil; of shallower fields coming in and taking the 
production away from oer Valley; thirdly, of a 
competitive pipe Line being built and fourthly what he 
called the crop risk. Frankly if he could have in his 
own mind eliminated those risks, then frankly he would not 
have recommended the 20%. I think that is only fair to 
say that about Mr. Taylor's evidence. The question is 
whether or not on the evidence the Commission feels that 
these risks are not present in the degree that Mr. Taylor 
thinks they are present. And if the Commission thinks 
they are not present re in my submission they can come 


to the conclusion that no such rate as 20% is justified. 
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MR. COMMISSIONER LIPSETT: If this was declared to 


be a public utility would that prevent any competitive 
line, Mr. Frawley? 

MR. PRAULEY: I was going to say some- 
thing about that, yes, when I resumed. I think that is a 
very pertinent thing to bear on this question. It is 


important, yes. 


{{t this stage the Hearing was adjourned until 2 P.M.) 
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I was endeavouring to interpret Mr. Chairman, what could 
be got from ir. Taylor's evidence. His cross-examination 
with respect to the disposal of the hazard of getting no 
oil, to use that expression, by the mere fact that a 
regulatory body or this Comission had intervened. Per- 
haps it is best said by Mr. Taylor himself at page 3137, 
cf Volume 25 because, I said this to him and I trust I 
have not read this before; it is really at the bottom of 
pagc 3136. 
 "Q. Put it this way, if they do arrive at the life 
of the field, now this may be repetition, but 
I thought you were coming back to some scaling 
down, to use your own expression yesterday, and 
I hope you will excuse me and that the Commis- 
Sion will -z::suse me, if I repeat myself, if the 
Commission does arrive at the life of the field, 
that then becomes the basic factor in the de 
termination of the rate, does it not? 

4. The life of the field, yes, it would become one. 

Q- Yes? 

A. One of the basic factors. 

Q@- Yes, and if that is so, then is the Commission 
not assuming that the hazard of oil not being 
there to go through the pipe line, is that not 
largely eliminated?" 

And then Mr. Taylor says this, 
"A. well I presume thoy measure, the Commission 
would measure the hazard and they do it autos 
matically in measuring the life of the field. 


Q@- Yes, and then you see that hazard has largely 
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"gone after the Commission has arrived in its best 
judgment at somo figurc for the life of the field? 
A&A. Yes, that hazarct has gone. 
Q- That is what you said the other day? 
A. Yes. 
Q- And you do not want to depart from that I presume? 
A. No. 

@e- Then even if we had nothing else alone bit that one 
thing, does that not necessarily, in your opinion, 
avoid the necessity of obtaining the total 20%, 
your original figure? 

A. That would be so. As to what proportion of it, I 
did not put any proportion on any one particular 
reason." 

So I take it Mr. Taylor expresses it that they would measure, 
the Commission wovld measure the hazard, so in my submission, 
that is what the Commission would do and that is the ad- 
mitted effect cof the Commission having found that there is 
a life of the field of 20 years. Now I am just dealing 
with that particular hazayri and I say that Mr. Taylor's 
evidence, and he is the man who put it forward, Mr. Tay- 
lor'’g evidence leaves that I think rather satisfactorily 
from this point of view. that the possibility of getting 
no cil, which he puts as his main hazard, has been, has 
disappeared. The Sommiesion has taken that into account 
when they determine upon a figure for the life of the 
field. 

Then with respect to the next haze 
ard which tur. Taylor mentioned, of shallow fields coming 


in, I want to rely upon what Dr- Boatright said about that 
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because I think he was the only one who dealt very com- 
pletely with thet when he said that in his experience, 
that drilling in deaper fields continued after the 
shallower fields had been brought in. He mxes that 
statement, Mr. Chairman, in Volume 17, page 2360, he 
says at page 2560, 
"As far as other fields being developed in the 
Alberta Province influencing that question 
and that question is the quaniity of oil suf- 
Peeveny tO juptity drilling 
"As far as other fields being developed in the 
Alberta Provinee influencing that question, I 
think there is no doubt that if a shallow field 
were developed and ro additional demand was 
available, that it might result in slowing up 
that drilling. However, that is a problem of 
the future and is something that cannot be fore- 
cast. However, I do know that in the United 
States, that the development of shallow fields : 
has not stopped the development of the deeper ti 
fields and in fact deeper fields are being de- 
veloped at the present time in face of an over- 
supply of crude, which is much more severe than 
it is in this Province, and I see no reason to 
assume that the Turner Valley field will not be 
drilled up in the future at a reasonable rate." 
S80 I say that taking Dr. Boatright's experience as to 
what happens in other fields and adding to that this 
rather important additional factor, the Royalite Oil 


Company is now very deepiy interested in the Turner 
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Valley field and they have at the Calgary end an outlet, 
a steady constant outlet, the outlet of its parent 
company, namely the Imperial O11 Company, and I say that 
notwithstanding the coming in of shallower fields, and 
that is something frankly that I think is very much in 
the future. There is nobody who lives in this country 
but hopes trat other fields will he brought in and 
therefore great encouragement is given the companies who 
are going out and drilling the "wildcat" but at the moment 
there is nothing, nothing, to present to this Comnission, 
we went to some pains about that and all we could show 
the Commission was that tne Taber fields, the .laings 
Petroleum Company produced an average of 48 barrels per 
day in i968, so I say there is nothing really,- 
unfortunately for us,- there is nothing really for the 
moment for this Commission to put its finger on about 
shallower fields coming in. lJlow even if there were, it 
is my submission that the hoyalite Oil Company would 
Still remain in Turner Valley. They have their acres. 
They have their equipment. They have a pipeline anda 
they have the Imperial Company at this end requiring 
crude constantly and it is just too much for this Com- 
mission, in my respectful submission, to contemplate 
that if today a field came in up in the Rocky Mountain 
House Country, that that would have any appreciable 
effect on the throughput of the Royalite Pipe Line, 
certainly for the year 1939, that we are now relating 

it of course to the hazard that is in there to the 
Royalite Oil Company; I say that the hazard of new 


fields coming in, shallower fielés coming in, is soie- 
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thing that the Commission, however anxious they woulda 
want to be from the standpoint of being fair to thia 
company, which of course they will be, however anxious 
they would like to translate into a percentage on the 
rate of return, in my submission, they will find it 
very difficult and almost impossible to translate in- 
to a percentage of rate of return the possibility of 
Shallower fields coming in in Alberta and in that way 
justifying anything like a 20% return, so that that dis~ 
poses of the possibility of getting no oil rather def- 
initely and the possibility of shallow fields coming in 
just as definitely, the two hazards which Mr. Taylor 
spoke of. 

The third one was a possibility 
of a competitive pipe line being built. fell that takes 
us to a consideration that was Paore up by Mr. Com 
missioner Lipsett this morning and lir. Taylor does agree 
in his cross-examination that assuming that this pipe 
line was hereafter to be virtually, if not in fact and 
in law, a public utility, then he was prepared to as- 
sume that unnecessary duplication of existing facil- 
ities would not be permitted. i/ell there are two ways 
of approaching that. In my submission this Commission 
has it pretty well in its hands to deal with that, to 
recommend, upon the assumption that the recommendations 
of this Commission are going to be very very willingly 
implemented, if such implementing is necessary, it 
might strike this Commission, having in mind the neces- 
sity of being fair to tho Royalite Oil Company and to 
a continuation of a reasonable throughput through this 


line, it may be, the Commission might feel it not at all 


J.J -Frawley ayer) ae 
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é 


improper to recommend, as a necessary part of its find=_ 
ings, and perhaps make the not improper assumption that 

its recommendation in that respect would be acted upon, 
that there be no unnecessary dupli.uations or pipe line 
facilities. Wow I will take a concrete case, we know 

that the British American Oil Company is building a re~ 
finery in Last Calgary, we know that at the moment the 
British American's requirements are coming through the 
Royalite Pipe Lins and they are paying the pipe line rate 
and that is a good sizeable portion of the throughput. 

Now you might say, while the British American Oil Com- 

pany might decide to build a line direct from Turner Valley 
to its refinery in itast Calgary, they have certain wells 
under contract, they will go down into the Valley, build 
some gathering lines, build a pumping station and build a 
pipe line, a trunk line from some pumping atation down 
there into their refinery in ast Calgary. Now in my very 
respectful submission that would be a very unfair thing to 
the Royalite's pipe line and it would dcfeat the purpose wh 
been presenting to this Commission, anc that is the aes 
ion, the recommendation of a fair rate and a rate of return 
a pipe line rate to return to the company a fair rate of 
return upon its investment end not.frankly the rate of ‘ro- 
turn which it has enjoyed up until now, but if the British 
American Oil Company were to be permitted,- and you might 
gay it is their own business, why should they not build a 
pipe line just as they would build another cracking coil 

in their refinery,- but after all other considerations 

come in, and if it is not desirable to duplicate un- 
necessarily,- so long as therate is fair, why should not 


the British American Oil Company be required even by 
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statute, by making this a public utility and giving it 
a franchise, giving it a monopoly, why should it not 
be quite satisfactory to the British American Oil Come 
pany for it to pay these rates to the pipe line company 
s0 long as that rate is only a fair and proper one both 
for the refiner and the producer, or for everybdoly; 
then I can see nothing wrong with such a situation being 
brought about by legislation if that be required, where- 
by the British American Oil Company, having been given 
and having been assured ull reasonable facilities, that 
they should get as good service from the Royalite pipe 
line as they would get if they built their own pipe line, 
to leaving their throughput in the Koyalite's pipe line 
if necessary to assist in kceping down those costs, and 
surely if they are to bea body with its rate fixed, 
then they should be entitled to the privileges of a 
public utility as much as being subject to the obligations 
of a public utility and it does seem to me therefore that 
it would not be unfair for the Board to make that assump- 
tion, because I think that that would be an effective way 
in getting rid of the fear which iir. Taylor has of a 
competitive pipe line being built. We cannot conceive of 
a competitive common carrier pipe line being built. I say 
we Gannot conceive of ite In my submission if this is to 
bea utility, then let it be a utility completely, see that it 
it has the privileges as well as the obligations of a 
utility and that would assure a throughpit through the 
line and this other would be looked after by the impos- 
ition of a rate no larger than enough to give a fair re@urn to 


the company on its investment. 
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Then with respect to ur.» Taylor's 
final hazard of crop risk. .Well that is something which 
is pretty difficult to deal with of course and all we 
Gan do is just to survey the situation as well as we 
can and to give what effect we can to the dangers which 
are inherent year by year in facing an agricultural de~ 
cline of any kind. Now it is true that we perhaps must 
begin by contemplating some calamity, some calamity in 
the agricultural industry, which would result in a crop 
failure so extensive that it would so materially destroy 
the market for refined products that it would greatly dinm- 
inish the throughput. Uf course when one begins to specu- 
late like that and to contemplate a culamity of that kind, 
then of course for all purposes we would twve to face the 
awful consequences ensuing if the farmers just had no 
crop to harvest; the power of machinery would remain idle, 
and there would be little or no demand for petroleum prod= 
ucts. That certainly would result in a diminishing through- 
put. Now what I say about that is that as against the like« 
lihood of any such state of affairs coming about, that re- 
gard must be had to the evidence which went before the 
Commission with respect to what Was happened in recent 
years in Alberta and in Viestern Canada. Now it is true 
that we have a very pleasant picture to look at so far as 
Alberta was Gonecerned.» In slberta there waw an increase 
in the consumption of gasoline, and when TI say gasoline, it 
was gasoline truly before the lst Of may 1936, since then 
4+ is gasoline, distillate, heavy deisel oils and so on, 
what you might call all petroleum products and then these 


are the figures, in Alberta there was an increase in the 
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consumption of gasoline for the year ending March 3lst, 
1937 of 26.96% over the corresponding period in the year 
1936 and an increase of 18.29% for the year ending 3lst 
March, 1948 compared with the corresponding period in the 
year 1937 and an increase fur the year ending 3lst ijarch, 
1939, part of which is necessarily estimated, of 10.06%, 
compared with the similar period in 1988, or a total of 
increases over the period dealt with oeginning with the 
lst of April 1936 and ending on the @lst of March, 1939, 
a total of increases of 65.28%. That information the 
Commission will find in Exhibit "172". Now as against 
that Mr. Nolan filed an exhibit, Exhibit "171", those are 
the reports of the Dominicn Department of Mines showing 
the following figures for taxable gasoline consumption in 
Saskatchewan for the years 1930 to 1937. I might read them 
into the record for the Commission's assistance, in 1930 
77,000,000; in 1961 49,000,000; in 1962 34,000,000; In 1933 
$2,000,000?" ith’ 1934 37,000,000;° in 1935 39,000,000; in 1936 
46,000,000; in 1937 46,000,000, and we have no evidence, 
although in the telegram which I have made a note of, yes, 
that is true, the telegram Exhibit "177" and the Assistant 
Commissioner of Kevenue in Saskatchewan in that telegram 
gave the opinion that the drop from 77,000,000 in 1950 to 
49,000,000 in 1931 was due to crop failures and iir. 
Cottle in his evidence, in Volume 36, page 4391, expresses 
the view that it was a reasoneble assumption, in answer to 
my friend. that it was a reasonable assumption that crop 


conditions in Seskatchewan caused a drop between the years 


1930 and the year 1933. 
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THI CHATRiWA I: Volume? 
LR. FRAWLEY: ute Cottle's evidence is Volume 
56, page 4591, and he was discussing the quest ion of 
consumption, with lir- Nolan. 
MAJOR LIPSETT: hile we are on the subject of 
speculation for the coming year, lir. Frawley, I rather 
think I noticedthat the budget brought down by the 
Provincial Treasurer provided for an increased revenue 
in gasoline for next year, I do not know if you noticed 
that, it is not evidence but it is just speculations for 
the future. 
MiRe FRAWLUY: I saw something, sir, and I do not 
know whether he meant the estimate up to the Zlst of 
March, 1959 for another month or two to compute, another 
month or whether he really meant, oh, he must, because I 
think that is what he has to do, he has to estimate for 
the coming fiscal year and he estimates an increase and 
he certainly, no one can take exception to it and he has 
regard to the experience over the pest twe or three years. 
| Then I want to call attention to 
what Mr. Taylor said then in just completing his evidence 
on the guestion of hazards; Volume 23, pages 6000 and 3001, 
that is going back to the general proposition, to the ef 
fect of the intervention now of a regulatory body, at page 
3000, 
"Oo, But over and above all that, lire Taylor, over 
and above all that, I wonder if you have taken 
into account the probability that if something 
happened to the throughput, and the throughput 
really went materially down, that that could be 
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"dealt with by an application to the rate-making 


body to make an adjustment in the rate? 

I presume that could be taken care of from time 

to tine. 

And if that could be taken care of then it becones 
of less importance and less moment to the present 
Commission fixing the rate for now, that follows, 
I suppo se? 

Yes, providing this, accepting your statement that 
this is going to be considered as a public utility. 
Yes, assuming that from now on there will be a 
conti:iuous jurisdiction? 

Yes. 

Over it by sme rate-making body? 

That is right. 

Then, perhaps. there is just one further question, 
if you made that essuaption with me, then, that 
there was to be a continued supervision and rate- 
making power of a regulatory body, then that would 
necessarily reduce the need fora large return at 
the present time? 

Yes, it would reduce the rate. 

WR. FRAWLEY: You would not want to venture a 
figure which you would be willing to came down 

to from your 20% would you? 

No, I would not offhand. 

You just feel that it is quite proper to qualify 
your 20% in that respect? 


Yes." 


And then later again you will recall ir. Taylor was asked 


to give the Comsission some reduced figure from the 20% 
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but he said he did not feel able to give Any suoh figure. 
Then the matter of rate of return 
wes also dealt with by Mr. Hill. He was the last witness 
to deal with it. Now so far as Mr. Hill's view about the 
rate of return is concerned that is rather a peculiar sit- 
uation. Mr. Hill in his report of December, 1938, Exhibit 
"96", arrives at a rate of return of 13.3% as being the 
annual net earnings of the business for the year 1938 on 
a fair «inimum value of the propertyof $1,700,000, 13.3%. 
Then he proceeds in his report of December, having ar- 
rived, the calculation which giveshim his return of 13.3% 
is found on page 21 of his report, Exhibit "96" that is 
the December report. Then that figure having emerged, 
as Mre Taylor would say, br. Hill then proceeds to comment 
upon that rate of return and he says on page, commenting 
On page 22, under the caption aT0e Reelin must be come 
mensurate with risk", he says, 

"On the face of the figures so far discussed this 
estimated return of 13.3 per cent on the minimum 
value of the property and business at December 4l, 
1938 might appear somewhat excessive when compared 
with the lower rates of return allowed by regula- 
tory bodies on public utility properties serving 
electricity and gas. In the opinion of the 
Engineers, however, this return is fully warranted 
and justified by the risks inherent in the oil buss 
iness." 

And then he proceeds to discuss the fact that 
the pipe lines market is limited to Vestern Canada and 
there is not much opportunity for any expansion. He 


does not agree with the matter of a pipe line to the 
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13 
Pacific Coast and to the Great Lakes as an economically 
feasible plan at the present time and so ony, but it 
would not be proper on my part to fail to eall the ate 
tention of the Commission to what Mr. Taylor said, Nir». 
Hill said rather, in his report of May 1938 which was 
filed as Exhibit "97". There iir. Hill does the same 
thing as he did in his December report except he was 
only dealing with the company's operating experiences 
up to the first of iiay, sometime in May of 1938, and the 
figure that he emerged there was a return of 22.2% on 
the fair value of the business unc the 
property of the pipe line division, and then the Com-. 
mission will be struck, in my submission and I certainly 
was, With the fact, that Mr. Hill then proceeds, having 
obtained the figure of 22.2% in May, he then proceeds 
in precisely the same language on page 19, on page 19 
of his May 1988 report and he said under the heading 
"Rate of Return commensurate with risk, rate of return 

commensurate with risk,"he says, 

"On the face of the figures so far discussed this 
estimated return of 22.2 per cent on the minimun . 
value of the property and business might appear 
excessivee In the opinion of the ingineers, how- 

ever, it is warranted and justified by the risks 
inherent in the business." 

Now I do not want to be unkind or unduly critical of hir. 
Hill. He is probably a very competent engineer but it 
Seems to me, Mr. Chairman, that he has, shall I say, 
rendered his opinion, the value of his evidence with 


respect to this particular matter only I am dealing with, 


Vas 
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he has rendered the value of his evidence rather useless, 
of very little assistance to the Commission when he ia 
able 2o easily to say that 22.2 per cent is fair and 
proper as of May, 1938 and 13.3% is proper as of December, 


1938. 


(Go to number 5256 ) 
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So I really feel that we can pass, in my respectful 
submission, the Commission may pass from Mr. Hill's 
evidence with:ut being able to t2ke a great éeal of 
assistance from it. 

Now, L vant to summarize 
my Submissions With cespect to what a fair ana 
equitable cost should be found to be by the Commission 
with respect to the operations of the comp’ny in the 
year 1938. That I regard as one of the very important 
duties which the Commission has t%operform. In my 
submission the Commission should find the fair 
and equitable cost per barrel in the year 1938 to 
be 7.0535 cents per barrel. 7.053 cents per barrel; 
aud tat ancludes a’ rate of return, so that it is 
foliowing our equation that the cost, the operating 
cost plus rate of return on investment equals rate 
in cents per barrel to the company. That is then 
the rate which the Royalite Oil Company should have 
charged the Imperial, the British american and the Lion 
as at the Slst of December, 19358. 

In shouldesay;, of course, 
upon what considerations that figure is based... 
It is based upon the following consideration. 
It is based upon the lifetime of the field of 19 years. 
It is secmdly based upon a rate of return of 10% 
per annum, using the net capital investment as 
determined by Mr. Morrison. Thirdly, using the amount 
of direct costs as determined by ir. Morrison, which 
eliminates any charge for terminal storage, and lastly 
it depends upon the amount, is based upon the amount 


of indirect costs as determined by “y. Morrison's labour 
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ratio basis. Now, to repeat, that figure is 7.053 
cents, and the Commission will find it set out in 
Mr. Morrison's Exhibit "205". There is there a 
short break-down which ! might read into the record. 
I may put into the record the break-dow of that cost 
so that the Commissisn will have the verious con- 
stituent elements present before it. The direct 
operating costs are 2.806 cents; indirect operating 
costs, exclusive of amortization, .938 cents; 
amortization charge, .917 cents; losses on sales or 
Petirements Sf equipment, .025 cents. Those four 
items total 4.686 cents. There must be added to that 
income taxes, .o2l1 cents, and rate of return on invest- 
ment at 10%, 1.846 cents. That makes a total in cents 
per barrel of 7.053 cents. Now, that is what it cost 
the Royalite Company to transport a harrel of crude 
oil from Turner Valley ta Calgary during that operating 
period which the accountants so fully examined, namely, 
the first nine months of 1938. That is what that figure 
is. That is what it cost the company to transport a 
barrel of oil for that operating period from the first 
of Sas, 1938, to the 30th of September, 1958. 
You will recall, Mr. ‘chairman, by agreement with the 
company, that that can be taken to be the cost which 
continued to the 3lst of December, 1938, and that, as 
I say, is the cost. 

Now, as I said before, 
having had a rate of return that then becomes the rate 
in cents per barrel. in other words, another way of 


cutting it is that rate of 7.05% cents gave to the 
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eompany its direct operating costs, its indirect 
operating costs, amortization on its capital invest- 
ment over a period of 19 years anda rate of return 

of 10% on its investment. That, I think, is the 
simplest Way of expressing what that 7.055 eents is, 
Now, the effect of that. I conclude now this part 

of what Il have to say. Let us assume that the 
Commission will at some time in the future be using 
the Imperialts 1938 refining and marketing cost, 

then this, I say, is the figure shich the Commission 
should, in my submission, use as ‘ne of the constituent 
elements in the company's 1714 down refinery cost. 

In other words, it will be the nrice of crude in 
Turner Valley = if the Commission has analyzed that 
and approved of it or disa-<proved of it or set up 
something in its place - it will be that plus the 
7.053 cents. That will be the laid down cost per 
barrel at the Imperial Oil Company's Calgary Refinery, 
which, in my submission, the Commission can safely 
take to carry out these further calculations of the 
fair and equitable cost of refining and the rair and 
equitable cost of marketing and so on. Now, I leave 
the 1938 rate. But, perhaps, I should say this before 
leaving it. Let us assume that the Commission will 
also proceed to strike a rate and recommend that 

rate as and for the year 1939. ‘et us assume that 

the Commission will not be making Ae oot say until 
the middle of the year 1939. Then it might conceivably 


use the 1939 rate and adda that to the cost as determined 
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in 1958. But that, it seems to me, would not be quite 
so scientific. I simply mean there is not any reason 
that the Commission even on my submission be bound 

to take this 1938 rate or what that 1938 rate should 
hive been, the f-ir and equitable 1938 rate. It might 
use the 1939 and be a little more up to the mark. 

But, frinkly, ifwe have to have the 1958 refining 

and marketing cost then presumably we will be quite 
consistent at least in taking the 1938 rate for the 
purpose of adding into the Commissionts calculations, 
Now, that is what you might call the first task of the 
Commission in arriving at its ultimate goal of determin- 
ing the fair and adequvete wholesale and retail prices 
of refined products. But it was understood, certainly 
if not at the very beginning of our Inquiry, a little 
later on, perhaps, thanks to my friend's insistence 
upon it, and 1 think very properly, that the Commission 
felt that it then was faced with the task of going a 
little further than finding the actual cost as @ the 


end of 1938, but that it had a duty to perform and it 


was Willing, as I understood, to accept that responsibility, 


and that was to find a rate for the future, however far 
into the future or ho we ver little into the future the 
Commission desired to project itself. so now I come 
to the consideration in my siiviias 6d of what should 

be the rate which the Commission should strike or 
recommend for the year 1939. 7 

MR. COMMISSIONER LI¢SETT: Before you pass from 1938, 
Mr. Frawley, you have not taken into account in these 


figures the profits on the pipeline losses, have you? 
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MR. FRAWLEY: No. I will have something 

to say about that separately. 

MR. COMMESSIONER LIPSETT: And as to how it should be 
dealt with for the future? 

MR. FRAWLEY: I will have some remarks to make 
the Commission as to how they should deal with pipeline 
losses, but it does not enter into the costs, as 1 see it. 
I am only dealing with what it cost the company to 
transport a barrel of crude and they should have only 
been charging the cost olus a fair rate of return. ‘What 
they charged is at the moment of no importance to me. 
That is something that also brings up another nhase of 

my argument. But our task at this juncture is to find 
out what they should have been charging using prover 
methods of allocating their costs and proper methods of 
determining their costs and using a proper rate of 

return on their investment, and that should have been 
charging 7.053 cents per barrel. 

MR. COMMISSIONER LIPSETT: On the assumption that they 
delivered at the Calgary end the exact quantity of oil 
that they had? 

MR. FRAWLEY: Yes. 

MR. COMMISSICNSR LIPSETT: That is to say, made no 

precit ven that? 

MR. FRAWLEY: | Setting aside altogether 

for the moment the vrofits that they made, if we call 
them such, out of their pipeline deductions, that is 
quite true, sir. 

MR. CUMMISSIONER LIFSETT: Then before you go on to the 


next point. You were dealing a few minutes ago with 
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the question of the vublic Utility? 

MR, FRAWLEY: Yes. 

MR. COMMISSICNER LIFSSTT: And the question of a new 
pipeline, ied oe the British American as an illustration. 
I can quite understand that might be very desirable, 
brut would it not involve, if they were going to be 
prevented from setting up their own competition with 

a pipeline of their own, would not they be entitled to 
get their oil at the Calgary end on exactly the same 
terms as the Imperial and allowed to carry on a jobbing 
business or anything of that sort, whatever they could 
make of it? At the present time, as I see it, the 
working of the pipeline puts the Imperial in an 
advantageous position with jobbing oil and so on. 

They get $ cents on every barrel of oil that every 
other person gets. 

MR. FRAWLEY: You mean the loading charge? 
MR. COMMISSIONER LIvSsTT: The loading charge. 

Assuming it does not cost that mich, that it is 
profitable. If it was going to be recommended that 
nobody else be allowed to vut in a pipeline would it 
not be or would it not in some Way follow that every 
customer of ae pipeline should be put in exactly the 
same position when he gets his oil to Calgary? 

MR. FRAWLEY: L think that what you are 
suggesting, Mr. Commissioner, is sounds and it makes 

me answer this way. as I said yesterday, the Royalite 
Uil Company, if they maintain this pipeline and if they 
are to be restricted by the burdens of a public utility 


and have somebody come in and say now for the first time 
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what their profit shall be, that then they should 
have some of the privileges of a public utility. 

mey should be the only reople bringing 011 from 

Turner Valley to Calgary by pipeline. But having 

done that them they have to doa great deal more than 
they are doing now. They have to cease being a service 
department of the Imperial Ui1 Company and connecting 
up their system with the Imperial facilities for loading 
and the like and they must assume more obligati ons to 
the public, perform more service to the public. And 
this is what yow mean, I think, Mr. Commissioner, if 
Mr. Plotkins wnats to go into the business of jobbing 
S21, WA0 1s tO Say him nay, as I understand it, if 

has 1S now 4&2 public utility? He should be entitled 
GO call upon that public utility, if he is fortunate 
enough to make his contracts in Turner Valley for so 
much oi1, and what does it. matter to the pipeline 
company ~ it may matter to-the-Imperial Vil because 

ee, Ploteins thinks it does. He Saye) chee ome my 
competitors. They know wnere I ship my oil. But 
without vaying too mich attention to that, let the 
Royalite Vil Company, as a thing apart from the 
Imperial Oil, the Imperial as a refiner and marketer, 
let the Royalite Oil Company now assume all of the 
burdens of @ public utility as a transporter, and 

let it carry the oil, let it be a common carrier. 

Just as I have a carton of over-alls to move from 
Montreal to Calgary I practically command the C. P. R. 


to move it for me. Perhaps, that is the legal situation. 
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Let Mr. rlotkins tell the Royalite vil Company what 

they shall do for him in the way of bringing oil in 

from Turner Valley, which he has arrscnged for, of carse, 
and which he hxs bought. Those re, verhaps, speculative 
suggesticns but they do seem to follow upon the 
consequences involved in my submissions, I supsose, 

of saying that it seems desirable from the standpoint of 
keeping down the cost - and that is my principal 
objective - from the standpoint of keeping down the 

cost it seems desirable to see to it that these pipe- 
line facilities are not unnecessarily duplicated, 

But answering your first point, that it might - why 
should they suffer this deduction, this pipeline loss, 
because if they had their own pipeline they could 
eliminate that? I had not expanded'on that. It does 
take you into the realm of speculation even further 

than, perhaps, at the moment I had contemplated. I do 
not think that that should be encugh to defeat what 

1 regard as the lsrge benefits to be gained by 
guaranteeing to my friend that his pipeline shall have, 
insofar as we are able to see to it, shall have the 
throughput he needs to keep his cost down. It seems to 
defeat the whole purpose of our intensive Inquiry into 
my learned friend's cost if we turned around and 
deliberately cestroyed the throughput ty allowing Mr. 
Harvie'ts client to build & pipeline. I am speaking 

no. freely without any...... 

MR. NOLAN: | Authority? 

MR. FRAWLEY: liy friend says "authority", 
but all I am doing at the moment is making a representative 


submission to this Commission, and at least I am trying 
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to be consistent in what I say. <And I think itis 
the essence of consistency when I say I must not on 
the one hand be driwirg down Mr. Nolan's cost and 
on the other hand taking away his throughput, because 
oné Will soon throw the other sut of balance. It 
seems tO me not an improper submission to make, and 
in my respectful submission not an improper recommenda- 
tion for this Commission to make, that there should 
be ways and means devised of seeing to it that there 
be no unnecessary Cuplication of facilities, because, 
frankly, we are going to get to that sometime soon, 
I hope, that we are going to talk about unnecessary 
duplication of other facilities which we find in this 
industry. 
MR. COMMISSIONER LIPSETT: Now, I was putting to yoy, 
following that it would involve, would it not, that 
the pipeline would give equal facilities to every 
customer at the Calgary end? 
WR. FRAWLEY: nvery customer, and that has 
to do with terms of naymont and charges to be made an4 
so on. I do not want to depart - because I hve not 
got to that part of my submission yet - but I think 
there is a great deal in the observati 0nS that the 
Chairman made when we pike discussing this question of 
alleged discrimination, that the pipsline is there and 
the people who want its service should, perhaps, be 
compelleq to come to oe That, jas’ Lor epee t,) tee 
secondary matter, That does not take away from the 
fact that the Royalite must face the obligations of a 


public utility when it is assuming the benefits that 
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come to it from being constituted a public utility. 

MR. CUWMMISSICNSR LIPSETT: Just on another branch of 
the same thing 1 would like to get your views - you 
have put as 1 understand ita perfectly logical argument 
based on the fact that no rental should be paid on 
these storage tanks at Calgary. In other words, that 
the pipeline rate ends at the entrance to the Storage 
tanks in Calgary? 

MR. #RAWLEY: Yes. 

MR. COMMISSICNiR LIVSETT: But assuming that for the 
moment, that that view was not the one finally thought 
to be correct and that kr. Nolan's »sropssition was 
accepted that the rental should be naid for those tanks, 
then as 1 understand it those tanks for all »durnoses 
become the property of the Royalkte? | 

MR, FRALEY : The Royalite, yes. 

MR. COMMISSIvc..ER LIPSETT: And I waild like to have your 
views as towhether that in turn involves that the 
Royalite Comoany, as distinct from the Imperial, 
undertakes the entire work of delivering the oil from 
these tanks to the various companies, including Imperial 
and including British american and including Plotkins, 
the Lion Oils, and charging each one exactly the same 
price for that service. 

MR. FRAWLEY: That is perfectly consistent. 
They would not be charging the Iunerial very much 
because the distance of delivery, well, it would beeome 
zero because they sre on the . Imverial premises. 

They might conceivably ke a charge, just a delivery 


charge, or i mean a transfer charge, a small transfer 
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charge because the tanks are right there, as against 

a delivery charge to Mr. Plotkins and a. delivery 
charre to the British American. I can see to carry 

the thing out and be completely consistent throughout 
then if the Ruyalite is going to be allowed terminal 
storage then they should themselves take on the obliga- 
tion of making delivery and not turn over that delivery 
Rovwne Imperzal *Oit.» Yes, I go that far, I will have 
something to say about the whole question of terminal 
storage, not very extensively but very briefly. 

MR. CUMISSIONER LIPSSTT: It might follow from that 
that it would not alter the figures that you are 
submitting, that any rental that they pay to tke 
Imperial should be completely recovered by a correspaond- 
ing charge. 

MR. FRAWLEY: Uf course, that is why I 

am quite aware of the fact in my 7.053 cents there 

is nothing forrental. and L say when I come to 
discuss terminal storage, even for the future, and 
accepting as much as we like what has been called 

good refining practice, that that storage is something 
that will be p:iid for. If i want to store my oil with 
the Royalite Cil Company I will pay for it. 

MR. COMMISSIUNER LIPSETT: I was not talking so mich — 
about storang as the actual delivery from the Calgary 
end. 

MR. FRAWLEY: | A charge for delivery? 

MR, COMiISSIOCNER LIPSETT: To get it from the tank into 
the Imperial, or wherever the line joins, or anybody 


else's refinery. 


wey o 2 pp We ier Fae a a ie ee ‘ : ‘ 


. aed e- C 1 + ~ ‘ 
» C een tans ‘ ye \ i be : 
“ Fa ae aie e: c ; oe er z S 2 5 a : 
’ : = =e -. ¢ Smy ws a a ee a s " - . ‘ = 
Aas, vei Pat ren G * x x a5 . = ; . 
ae, < 3 Pts aie . 5 ; = ; 
: ie : G ra ae a ; ; ; : ‘ 
. ‘ : : Fg < 
£U ‘ ae oa : iS = ine . So H me : 
~~ 4 . 4 - 2 ce a cos J ns 
’ as x Ba a Z : = ‘ 4 
ae i ae) aie ! 3 rt ea : ica be e ni 
wt - 4 . 5 ae Hee! - : 
-: = Fie : tris a : ie e) ; a, os me a 
S = ae Fe p-4 a ae 8 
Ly . r t c “> j - ee . 
: 2 be : : rs sao eee ae : : 
its as 2 F - a i . << 2G at v “4 oy 
— . a, - e : cy és oh 
. ; at ‘ “ar : = a z fe s 
se - 5 a fa <—s ee 2 ; i tA a ; 
: : nae) ste > jes as 
ag : ae : , ay i; ‘ 2 ’ . : 
ie ay ‘e ' oS = oe ; : a &} : 
, Shi e is § ee : ; Be ne a 
*. ee : ; pe 
Reng ‘ 4 “ 
; = ; 5 Ants > : yay r : 
x Mey y ‘ 5 % 2 
sat aE. . eat P Me Ee) z4 
’ vet “. t ¢ - a a, i ig 
ao | v4 is Cae > er * < : 
4 u 4° = z . ‘ 
bs i Sat ase! tek i e me yi 
be.) : HEN : nite = a ' : 5 ; S : “3 iy 
nS ae a - : : , 
a my, : = Ue ‘ ree = : 
— * be a Oe " = Nag . 
a oe ey : ‘a cn Ae >t i 
ele ‘ 3 J 2 v . ' 
ace <3 % 5) _ oe Pao : 
oe = ' oe << “a : = } as es ‘ 
: : aes ite } : ; 
ca , : ee xt . ‘ cs 
& : ; : ge & a oe 
S : : = oe a a % 
! ; Ee tet tone ee Ne 
' bi il Ne * . : a i 
\ ae) 1 LS f ; ; 
A 4 : co ie : E ; = 
a ey . Pan = es : ene , ne J s af 
: ae ae F - 5 G, : aes toe i : eo 
ie oy 7 : a os = F 
ar ae ity o*5 2 ; i‘ “ r a j 
ae x ‘ ory .- Se ia ’ +> 
: ‘ ca : ‘ a at 2 wey F ; : 
- 2 a ee . ale 3 te : acy ‘ f . 
= ‘ : G ; a . 
a - =~ : ; ; s : i 
. . r. Te os pe : ; 4 
ie 2, <2 Pa ri % = uf R es . 5 ay 
» ey c “ con Le sas c wi 7 . 
. 4 ae a = ‘ : ae 3 . : * ae 3 : ; : 
. j ° , eon e . Z : 2 . : eh 52 é : 
: ‘ ; << wg a = : > 
ae 9 . » s = Se ; 7 ‘ : 
os ss 4 -** . t : “ 1’ at . e 
apt 2s : ; 
x : . ‘ riet a ~ . “ - 6 Ne 
we rf re Eo. A € i - ; : 
e : Fea ws 3 ' ee is 
' Te 4, ee ie Pe . 
£: a. : or ; : : Be - ‘ s 
ea = Z = ‘ i: aa = “ = b 
G ny = ‘ : Bat aa . - 
Gai ‘ r as oo 
a os ory . * © fi : 
, ea. 2 ~ 2 Vas co b : : 
fe > . od 3 - iq : ; 
| ol c a BS '- . - . 
as Sa: oes : a5 Bae i o : : 
: oF load ie ; 
ke ‘acta x . : =| = - . we ‘ ie ad ae 
xe ‘. wg oS f=! “ f 
a <5 - ' or : ae BS ae 3 
tind Se s i oh we a JA ‘ 4 
" : ! tf 4 : : 
. a < i { a Zs y 
> coal ; 
ae : A Zs : 
is 
? 5 


~5247- 
J. J. Frawley. 


MR. FRAWLEY: | There will have to be a 
distinotion Crawn there even though in the case of 

the Imperial, perhaps, it is only the opening of a 
valve, but in any event there shovld be some service 
done, and the companies should be kept 4@s separate 

as possible. 

MR. COMMISSIONER LIPSETT: It would involve, as in the 
case of rlotkins, a gauger. 

MR. FRAWLEY: Yes. There should be a divorcing 
of the two companies. The Royalite transports it and 
delivers it. 

MR. COMMISSIONER LIFSsTT: At some definite point? 

MR, FRAWLEY: Yes, The Royalite does not 
deliver it at all, as 1 understand the operations of 
the Imperial. It runs it into the ImMperial'ts storage 
tanks, or its own storage tanks. 

MR. COMMISSIONER LIPSETT: Yes, its own storage tanks 
on Mr. Nolants theory. 

MR. FRAWLEY: The Royalite brings my oil 
through the main pipeline into the Imperial, either 
their storage tanks or the Imperial's, and then Mr. 
Moore comes out and he wants a charge of crude for his 
refinery and he takes it indiscriminately from any 
tank. It has been delivered to him. It has been 
completely delivered. There has been no separate 

act of delivery as there would have to be to the 
British American, a mile or so away, or to the Lion 
Oils, a couple of miles away. 
MR. COMMISSIONER LIPSETT: That, of course, is because, 


I presume, this 935,000.00 rental is only 4 matter 
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that hes been evolved recently? 

MR. FRAwWLAY: Yess 

MR. COMMISsIUNZR LIPSSTT: Before that they were 

the Imperial tanks and the Imperial took over delivery 
from the tanks? 

LR. FRAWLEY: SOU are. quite prin te. sie. 
Commissioner. here was not the slightest change in 
technique as hetween the last day of April, 1938, and 
the first day of May, when this rental began to be 
paid. Not the slightest. They just simply assumed 
different financial relationships, one to the other, 
but their practical operating relationship remained 
exactly the seme. The oil ran into these tanks. 

They simply had a Royalite label from that time on, 
not physically, but in the books, and Mr. Ifoore went 
out and drew his charge of stock indiscriminately 

from either the 200,000 birrels of storage or the 
120,000 which he had still and called his own. The 
Royalite might just as well have said "We will take 
over the whole 320,000." Itwould not have made that 
much difference in fr. ‘loore'’s operations. 

wR. COMMISSIONER LIPSETT: Do you think or submit that 
itwould follow, if this rental were allowed and these 
tanks were considered the Royalite tanks, that they 
then should get the oil out of these tanks and be 
charged the same or a corresponding rate... 

MR. FRAWL=Y: Yes, I think there should be 
some charge and 1 am trying, rather badly, to explain it, 
because we know the operation is so close, the Imperial 


and the Royalite, they ire in that one refinery yard. 
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MR. COMMISSICNER LIPSETT: It is a mtter of degree? 

MR. FRwLEY: Yes, a matter of degree. 

I think, for the purposes of our eonsideration here, 

we must regard them as the Royalite company delivering 
to the Imperial, whatever that would involve. Not 

very much. Perhaps just the opening of a valve, and 
unless it is going to add unnecessarily to the expense 
of the operation - although the Royalite has somebody 
there seeing to the delivery to Plotkins - and because 
I do say that there seems to be something wrong, not 
partioularly wrong in any sinister sense, but improper 
about the Imperial taking on this job of delivering to 
Plotkins, Why should not the cammon carrier do it? 

It is the cammon carrier that shovld make the delivery. 
MRe CUMMISSIONGR LIPSsTT: That is what I would say. 

As 1 see the argument, if they are not taking the tanks, 
the present system thot the Imperial had them cannot 

be the correct one, and anybody else who wanted the 

job would have to put their own tanks in. 

ivR.- FRAWLEY : Yes. Of course, there is 
another difficulty and that is why I keep saying there 
is to be a new system evolved from this. at the 
moment the Ryalite has not anything at all. fhe 
Royalite has not got a barrel of cil to sell to anybody. 
Mr. flotkins says he had difficulty in getting that 
straight in his mind because he would get a bill from 
the Royalite from time to time. But at the moment it 
is the Imperial who owns the oil and the people who 
want to buy it, be they in Saskatchewan or anywhere else, 


must go to the Imperial. However, we will have something 
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to say about that when we come to discuss terminal 
storage. 

as I said Defore, the 
Commission has recognized that it has a duty placed 
upon it to recommend a rate for 1939, I will deal 
with that. Now, for the ourpose of striking a rate, 
recommending a rate for 1939, the Commission, in my 
submission, has snly to consider these things in 
2ddition to what 1 have just finisued discussing with 
the Commission in the 1938 rate. The Commission must 
PE Veo w come estimate of the 1939 throughput. + The 
Commission must amortize, or hive »mortization calcula- 
tions made for it on one-h:lf of the 1938 capital 
expenditures not amortized, together with the amortiza- 
tion of one-half of the estimated capital expenditures 
in 1959. fies, is, there 1s one .more thing. ihe 
Commission estimating the 1939 throughput, it then 
proceeds to arrive at the amortization charge. That is 
they amortize o:e-half of the 1958, because that had 
not been amortized except as to 50% and they then proceed 
and they amortize one-half of the estimated capital 
expenditures for 1939. Finally, they must give 
consideration to what additional expenditures, if any - 
I emphasize "if any" - which will be incurred by reason 
of any additional capital expenditures in 1959. 
Now, then, the only other thing, and, verhaps, this 
should be added, because, of course, it is very 
important, that is with respect to the old mattors, 
that is the direct and indirect costs, the Commission 


ean do no more than to use the 1938 figu.es. 
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That brings up the matter that you raised this morning, 
Mr. Commissioner, and that it does seem the only view 
that can be properly taken is that the Commission must 
take the 1938 experience and use that. There is one 
consolation at the moment, at least as far as I an 
cOnoerned, and I am now making for the first time this 
submission - I did not make it in evidence ~ Mr. Morrison 
did not deal with it, but as you recall, Mr. Maw did, 
and I am instructed what Mr. Maw used was the 1938, 
uSing his method, of course, the 1938 costs. fo answer 
your question, Mr. Commissioner, he used his 28.9% 

and itr. Morrison's 18, something, and he used the same 
Cuvee. ecis67s 17 1938: In other words, it 16 quite 
possible to approach it from any other angle. That 
is why this whole matter we are now commencing to 
consider is one of estimating. But it is what 
Commissions are required to do, public Utilities 
Commissions are required to do of necessity. Frankly, 
there are some disturbing elements about that andl 

may as well face them and discuss them. If the 
Commission assumes that there is the throughput in 

1939 as there was in 1938 and, frankly, that is going 
to be my submission to the Commission that it should, anc 
then we find the throughput is just half as much again. 
A pipeline comes to the far East, the far Last being 
Mr. Nolan's refinery in Ontario. The costs go down. 

The Company's experience at the end of 1959 is very 
fine. In fact, the Commission would say ‘well, we 
would haye taken that into account if we h @ foreseen 


that. ell, that is done and past, the user has paid 
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for it, and has paid a little more than he should. 
How that is to be adjusted, perhaps, cannot be em- 


temploted. It might be contemplated. It might be 


the next time that this Commission's successor, the 


Public Utilities Board, would deduct from the net 
capital investment that profit that it made over ana 
above the experience of the year before, which you 
might call »rofit that they did not need. Then, of 
course, conversely, if the pipeline throughput went 
down to 4,000,000 barrels this year, or 3,000,000 
barrels, if you like, then the rate which the Commission 
would strike based upon. a sontinuetion of he 1.958 
throughput would not suffice. Mr. Nolan then would 
go into the regulatory body and say "I have made 4 
loss of a half a million dollars." ify itd Sikeocn 

for one it is good for the other and the regulatory 
Commission would, in my submission, be asked to, 

and what they would do I cannot say, but they would be 
asked, and I think with some reason,*to add to the 

net canital investment the amvunt of the loss which the 


eompany had made. 


(Page 5253 follows. } 
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Now we have to face these things but if that is a task 
imposed upon this Commission, then knowing the Come 
mission as I think I do, they ave not going to shirk from 
that task because it involves some estimating so long as 
they think their estimates are being made on sound and 
consistent lines, so I say this Commission must make an 
estimate of the 1959 throughput. After that, after that a 
calculation can be worked out by its accountants, quite 
Simply, of course I mean. this Commission having given to 
its accountants its view of what the 1939 throughput is 
going to be, having given to its accountants the period 
during which the capital investment is going C7 eee iatesa 
iu other words having given to its accountant the life of 
the field, then as I understand the situation and I pre- 


Bume my friend will not gisagree with me. the Commission 


accountant can then make a calculation for the Commission 


which will give it the rate which it may recommend as a 
fair ard equitable rate for 1939. 

Now my very first submission on 
this phase of the case is to say that I do not think that 
the Commission aén rea go beyond striking a rate for 
the year 1939. Now I say that for some reason, I have 
agreed it is true that if things remain as they are from 
year to year, frou 1939 to 1940 and from 1940 to 1941 ana 
Bo on, that the rate that the Commission recommends for 
1939 could remain indefinitely but in my submission it 
would not seem to serve any useful purpose for the Com= 
mission to trouble itself as to what might take place 
either to the advantage or disadvantage of the pipe line, 
as to what might take place during future years indef~- 


jnitely and endeavour to speculate, because it would ine 
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volve, i+ seems to me, involve speculating as to 

whether or net the pipe line throughput in 1940 wags 

going tc be as it was in 1938. Now with some reason, 

in my submission, the Commission can speculate as to 
whether the throughput in 1939 is going to be something 
like 1938 and I will discuss some evidence placed before 
this Commission which will entitle it, with every reason, 
to say that the throughput in 1939 will be the same as 
1938 but L would not venture to ask the Commission to 
assume with me that the pipe line rate is going to be 
just, the 1938 rete, the 1938 throughput is going to be 
the throughput in 1940 or 1941 because if we pay any at- 
tention at all to what we read in the newspapers or even 
in our own mind, give any effect to it, then there seems 
te be some hope,- unless Turner Valley turns out to be, 
turns out much worse than we think it will,- there will be 
a gradually increasing throughput in the years 1941 and 1942, 
s0°-~ 

THE CHAIRMAN: Why do you. fix the_year, ir. Frawley;--._ 
why a year any more than a month? 

MR. FRAWLEY: Well what you have in mind [I think, 


Bir, is just simply saying that that is the rate for that 


period. 

THE CHALTRMA i: Yes. 

MRe FRAWLBY: And it continues until somebody else 
Ghanges it. 

THE CHATRiAN; Yes» 

MRe FRAWLEY: | That is what I mean, I do not mean 


the Commission will say there is a rate in its formal recom- 
mendation, that the rate should be for the calendar year 


1939, so many cents. No, frankly I think that is a good 
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Buggestion, I do not tie myself down to the year 1939, 

I simply say that the Commission will have to come to 

some conclusion as to what the conditions are now, as 

to what the conditions are now, and the Commission in 

ny respectful submission cannot see any great change, on 
the evidrance before it, cannot see any reason to anne 
pate any great change in the near future. in the near 
future, so it fixes the rate now and then that rate con- 
tinues, no, all I mean, I am anxious that the Commission 
should not go too far; it can come back as near to to-day's 
date as it chooses, and as you say, iire Chairman, mention 
no date at all, mention no date at all, simply say that 

puch and such is our recommendation for the rate to con-= 
tinue until some regulating body operating under approp- 
riate legislation sees fit, in view of the changing con- 
ditions, tovary it. .- guite agree with you, sir. Iwas 
perhaps attaching too mucn signifisance to say the year 
1939. I did that I suppose unconsciously, because in our 
evidence we have beer talking about the estimated through- 
put for 1939 and sc on but I quite agree, because it is a 
necessary part of my submission to the Commission, that this 
rate which the Commission will recommend will be a rate 
which will be subject to change at ary time and at all times. 
the company on the one hand or, by an application of the 
cempany on the one hand or by the users on the other, it 
will be subject to regulatioz by some regulating body and 
that the rate may be varied by such regulating body whin 
conditions change, yes: perhaps in further excuse for my 


talking so much about the year 1959 is that the witnesses 
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MeGrath and ‘foolley talked about the 1939 throughput, 
the 1939 market, it seems to divide itself up easily 
into marketing years but I quite agree, Mr. Chairman, 
there is no significance whatever in limiting ourselves 
to, tying ourselves up to say the year 1939 or any part 
of the year 1939. 
MAJOR LIPSETT: Iwas just wondering, Mr. Frawley, 
On the question of the throughput, that you say, and 
rightly say, might increase in the future, in 1939 or in 
the future years, or might decrease considerably, I was 
just wondering whether under ell circumstances it should 
be laid down that the basis of your argument should be 
10% income? I was thinking of the case of the Railway 
Commissioners for instance fixing a rate. If there is 
an enormous increase in the truffic and the railway makes 
a decent profit, there is not generally an application 
just to reduce it and on the other hand if, as it hap- 
pened in the past few years, they, the traffic has been 
such that they have had no real carnings, they have not 
gone back and said "well you fixed these rates on the basis 
of giving us 5%, 10% or 15% and that the rate should be 
increased automatically to give that". Do you think in 
fixing this pipe line rate that we should secure t> 
thea a rate of say, on your figure, 10%, under all cires 
cumstances, in other words, almost guarantee that rate? 
MR.» FRAWLEY: Yes, I suppose the railway company 
could go back then, because after all the Board of Ri ilway 
Patna diondn ss 6 « rogulatory body of this kind and it is 
conceivable that the railway could go back to the Board 
of Railway Commissioners and say that we really have to 


have an incrsuse in freight rates because our earnings 
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are down and I think the only reason that they; I do 
not know, that is getting off into speculation almost 
political. 

tiA JOR LIPSEfT: I can see on the one hand, a set 
of circumstances arising for Wiens Oey if they found a 
lot of cheaply drilled Werle! where this company was 
going to be secured 10%, the rate might be so high as to 


prohibit crude oil going through it from Turner Valley 


altogether. 
MR. FRAWLEY: Yes. 
MAJOR LIPSST?: And if on the other hand there was 


a tremendous throughput and very big earnings, it might 
well be that the Royalite Oil Company should share in that 
prosperity and not be limited to 83% or 10% or whatever 
was fixed. 

Mr. FRAWLEY: Well I would think, I do not know 
whether it is in response te what you say, Mr. Commissioner 
but if its throughput went up, if the Commission should 
strike a rate based on the 1938 throughput, and so far as 
the Commission can see that should continue, and then a 
pipe line was built which took oil to the head of the 

Great Lakes and increased the throughput by say OoOL 4 
thousand barrels a day, well I think that the people who 
are paying that rate in the last analysis, the producers, 
would not be very shy about making an application to the 
Board of Public Utility Commissioners and saying "here was 
a rate that was fixed upon an assumed throughput of 6,000,0( 
barrels and that has become 10,000,000 barrels and we want 
relief accordingly in the rate." Wow I do think, I know 


that these are speculative things but I think that the 
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safest thing to do, not because it is the easiest, but 
besause it is sound and it is also a safe thing for 

this Uonmission, to say to itself "we are not going to 
worry about these thihgs that we have no evidence about 

Sut we are going to try to deal With the facts that we 
have. We have given solide time, 4 16t of opportunity, 

for people to come in and give us evidence about the 
diminishing throughput", those are my submissions ,"we 

are not satisfied there will be a diminishing throughput, 
and so we are going to fix a rate accordingly. "Now I may 
be wrong about that, and there may be a diminishing through= 
put, or we may be wrong about it not going up, and asmming 
an increased throughput, then the interested party would 
take action to see if it could get relief: 

MAJOR LEPS&TT: Yes, but what I was coming at, under 
those circumstances, if we laid down the principle that the 
Royalite Oil Company was to get 10% on its investment, no 
more and no less, in other words supposing thoy got busy 
and with the parent company put ina pipe line to the head 
of the Lakes+-+- 

MRe FRAWLEY: Yes. 

MAJOR LIPSETT: Should there not be some benefit 
accrue to them out of this pipe line to induce them to 

do that, where it would be good business to everybody if 
they were induced to do that; however if we limit them to 
83% or 10% ox 20% , there might be no induce-~ 
ment for them to go after traffic like that; on the other 
hand just the same way, you are threatened with the Il- 
linois competition, supposing the Imperial says, the 

narent company “well we are faced with the Illinois crude 


and we will use that and in that way reduce the throughput 
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to 4,000,000", should we turn around and say "we will 

gee that you get 10 per cent on your investment anyway". 

MRe FRAWLEY: © Well of course you are introducing 
there a fuctor which is very difficult to translate into, 

I think at the moment difficult to translate into recom= 
mendetions. The reason I submit 10 per cent is that I 

say on the company's present operations that thet ig not 

too much. I think 1g per cent over what the Calgary Gas 
Company is getting is not being too generous, so I just 

leave it at 10 per cent. It really means using Dr. Boate 
ight ts analysis that 3% per cent of that 10 per cent is” 
just enough to attract the capital and 64 per cent is to 

look after the investors for the hazards in the business, - 
the ordinary hazards inherent in the business, even al-— 
though it were a shoe manufacturing concerns-= 

MAJOR LIPSETT: It just takes one back to the point 
that one should fix a rate possibly for the present and 
leave the future more or lesss-- 

MR. FRAWLEY: To take care of itself. 

MAJOR LIPSET?: To take care of itself if there is 

some material change. 

MR. FRAWLEY: Yes. Of course it is running through 
my mind and nobody has suggested it seriously so I am not, 
that some sort of sliding soale rate might be devised; 

that woulda involve a lot of calculations and as I say again 

I see no reason why the Commission should put itself to the 
bother and trouble involved in that ,enot that the Commission 
should not if it were Lee Ae say if the throughput goes 
up by 3,000 barrels more than the normal throughput, acecpting 
the 6,000,000, but. subject to something I might say in a moment 
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perhaps, but we cannot say in relation to their volume 

of throughput, well you might say that if the thr ough- 

put goes up to 9 or goes up to 10, then the rate shall 

be so and so but that is not particularly practical, 

that is not a practical thing maybe. What I meant a moment 
ago was something that iir. Harvie dealt with at some 
length in his cross-examination of Mr. Cottle. There is, 
if one wants to speculate, there iB un opportunity to 

this cotipany to inerease its bhroughpilt if the people now 
bringihg in gasoline from Montana should change,- 1 was 
going to say, see the error of their way,< but if they 
should decide to sell Alberta ¢rude to its Alberta ous- 
tomers, they might very easily go to iir. warviels plant 

or mr. Nolan's plant and make a custom refining arrange~ 
ment with ae or the other of these refineries and thus 
use Alberta crude and that woulda keep the throughput in 
Mir. Nolan's line and it would solve iir. Harvie's fears 

of this company,- the Texas Company to be plain,- 
eke its business, as it is undoubtedly increasing 
its business year by year, and in that fashion cutting into 
the gallonage of the existing companies and every time you 
cut into the gallonage of the two big companies you are 
cutting into the throughput of the Royalite pipe line but 
that is, as I say, is something which might offset any 
foara, that the growth of this Montana, the growth of 

the sale of the iiontana gasoline will cut into the 
throughput. There is that on the one hend, but on the 
other hand I think there is, it is speculating of course, 
again, that that gasoline might be made from Alberta crude, 


it could very ree daily be made of course if the company 
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Now, the reason again I say the Commission should 
limit itself to the present is because it seems to 

me particularly difficult to intelligently Speculate 
very far into the future with regard to the operations 
Of: this pipeline. SOW, it is conceivable that 
changing conditions might gr-dually increase or 
€eradually decrease the volume of the throughput in 

the “ineline with very immediate results, either to 
the advantage cr to the disadvantage of the pipeline 
division and so for that reason I say it would not 
Seen to be the part of wisdom for the Commission to 
wonder whether or not in the year 1941 or 1943 the 
volume of the throughput will be the 6 million barrels 
that it was in 1958 or more or less, but as opposed 

to that it seems to me particularly that the evidence 
before us, that there is every reason why the Commission 
should, With some as-urance, With real assurance, deal 
with what they regard as the throughput for the year 
eeou, or for the throughput as it now exists, I say 
1989 again, Mr. Chairman, because the evidence which 
has been led is that some time in 1939, not now, 

the throughput aow is away down because of the fact 
foat Livis the low o5int in the year's market, but 
when the ssles really begin, then we have to face 

the situation of these decreased takings on the part 
of the two l-rger comeanies. 1 .am merely menticning 
this bec:use one seems to fall somewhat readily into 

a computation of what the 1939 market is, because these 
companies have to look ahead, of course, but all I 


say at the moment is, and I quite agree that there 
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seems to be no reason why the Commission in its 
recommendation should limit itself or bind itself, 
restrict itself in any way except to see if the rate 
Which it strikes for the immediate introduction, 
to be introduced immediately as of the date of its 
report and to continue only until further order 
is a such and such a rate, and I say that that being 
so, it is very close to the actual experience, it has 
had a good deal of evidence presented which, in my 
submission, has not shaken the fundamental proposition 
that the 1938 throughput will he continued. 

sioW, there has been evidence 
Toomecres Och FO tne Royilite ~ipeline's budget: for 
1939, shoWing what the additional e7nrital ex»xenditures 
Tei oe ane those exoencitures in turn affect: at. Least 
(eso Stile onerating expenses, namely, the amortigati on 
ee ence and the rate of return. 

wow, dealing agein with this 
Guection of projecting into the future, it. seems to me 
to be speculative and, therefore, an unnecessary excursion 
on the part of the Commission to wonder what ir. Coultis 
is going to spend in 1940 and 19435 and 1944. Now, 
that is vhat my friend has done. ly submission, on 
the contrary, is thet Mr. Coultis may spend the $100,000.00 
that sr. iigw said he would spend in 1940, and 
$100,000.00 in 1941, but what is there to show that 
Mew Walt Wb 1) not? Why should ‘ir. Maw come down from 
$263,000.00? why should he not say $263,000.00, that 


Mr, Coultis is going to spend in 1940 and 1941 7% 
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MAJOR LIPSET: : lip, Maw's figure was the 
average over the periodup to 1946. 

eR. ER WLEY : Yes, he said $100,000.00 but, 
ae il say, Ido not know, perhaps I am not doing him 
justice, perhaps he said where he got 1%, BUS Certainly 
he did not get it out of lir. Coultis' experience in the 
last two or three years, because if he had he would 
have said something more like $200,000.00, $263,000.00 
in 1939 and what was it in 1938, about $465,000.00 in 
1958. Now, it is true that is the year the trunkline 
was put in and ify. Maw does not show any duplication 

of the trunkline. I do not say that Mr. Maw is wrong 
about his $100,000.00. 

iad CR LIPSETT: May I interrupt you, of that 
figure of four hundred thousand odd, was that all 
Spenv in the first half of 1958? 

MR. FRidWLny: You mean for amortization 
purposes, 1% was to be amortized, half of it was spread 
over the whole of the year, but answering your question 
precisely, when it was spent actually by the company, 
well, I do not know, the larger part of it, I expect, 


ws spent when they built the new 6-inch line. 


MAJOR LIPSETT : And that was te fore the first 
of May? 

MR. FRAWLEY: I think that is the evidence. 
MAJOR LIrPSaTT: Tyat is why I was thinking 


that probably the bulk of that 1958 expenditure was 
spent in the first half and comes into the amortization, 
that is, you are actually amortizing in 1938 much more 


than the half of the total expenditure. 
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MR. FRaWLEY: Ny 204 
ifR. NOLAN: No. 
MR. FRAWLEY : We are just amortizineg 


whatever it is, $463,000.00, well, all that they did, 
they took half of that figure and emortized it over 
the whole of the twelve months. 

N€ll, now, I say again that 
ab 2s just, I tm snly suggesting this bevause it follows 
the same line of reasoning =s my submission with respect 
to there being no need for the C.miission to speculate 
as to this throughput in the later years, 1940,1941, 1942, 
1943, 1944, and so I say with respect to these annual 
capital expenditures, why speculate about 1940, 1941, 
1942, 1943 and 1944 and I say again, not because it is 
easier at all, but because you h2ve a duty, a duty 
which is close to you, snd I say you will have discharged 
your full duty if you simply say. "The rate as we see 
munPer tne year, for this time in 1939, or the first of 
April, 19359, and to continue indefinitely, to continue 
indefinitely and subject to change by some proper body, 
is, et cetera. And we are not speculating as towhat 
this company will spend in 1941 and 1942 and 1945", 

MAJOR LIPSoTT: OOLG that Kit weMin thes 
difficulty, Mr. Frowley, th’t we do not at the moment 
provide any 2mortizaticn or any rate which would enable 
them to join up with the new wells; at the same time 

we aot aes them a public utility :nd prevent anyone else 
joining up with those wells; may not the fact of that 
be that these new producers Will be lett without proper 


pipeline facilities? 
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MR. FRAWLEY: HoW can you say you leave 
them without any funds to connect up, you are giving 
them $263,000.00 in the rate, I suggest to yur, in a 

few moments, we are giving them amortization of half 

of $263,000.00; in other words, we are contemplating 

a capital expenditure of 263,000.00. All that is 
wrong with my rate is that it is too much, the 
$263,000.00, the rate which I will respectfully suggest 
in a few minutes as to what shall be the 1939 rate, or 
the rate for the future is based upon capital additions 
in 1939 of $263,000.00. Now, under the happy suggestion 
that the Chairman made to not bind ourselves to 1939 

bud just say indefinitely until changed,well, that 
really contemplates capital additions i». 1940 of 

poee, 00,00, and in 1941, I mean if it were left, it 
Mourad not have, that is the effect 1t would have, 1t 
seems to me. 

MAJOR LIPSETT: rerhans I should wait until 
you are finished, but if ym allow in the 1959 rate 

or the new rate, if you allow for this $263,000.00.,...... 
MR. FRAWLEY: Yes. 

MaJOR LIPSETT: Would that not then remain 

in the rate as if that much Were being spent yearly? 

MR. FRAWLEY: Yes, that is true, that is 
true, if the Commission will excuse me fora moment; 
now, I think I have it clear, Mr. Commissioner. i 

have allowed in the rate which I submit should be struck 
for 1939, at this time for the future, capital additions 


of $2863,000.uU0. Now, if in, when 1940 comes aroum, 
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the capital additions mide by the company in 1940 
will have to be taken into aecount, and that might 

be »265,000,00 or it might not be, and, as I see Oy rae 
and in my submission, there will have to be, I quite 
agree, there will have to be a yearly review by the 
regulatory body, whatever body it is, so that the 
capital additions being made say on the first of 
January, they go to the Utilities Board and they 
present their budget for 1940 and then the Public 
Utilities Board gives them a rate, gives then a figure 
beranor ti 76, anortize half or 1939 plus half of the 
Capital additions to be made in 1940 and it is a very 
Simple proposition. Now, against that there is the 
proposition which itr. Maw suggests, that is going out 
inva the future five or six yenrs, find out what that 
Pate Willi be, find out what that rate is going to be 
and then 2iverage it up, and he offers ts the Commission 
then an average rate. He offers now to the Commission, 
a Submission that. it should be now struck as to this 
rate, the rate which has been arrived at, averaging 
the 1939 rate, the 1940, the 1941, the 1942, the 1943, 
the 1944, the 1945, the 1946 rate, and then he says, 
then he says I average those six or seven rates and 
I say that is the average rate, - I do not know what 
my friend is going to submit as to what the 1959 rate 
is going to be or should be, but he is probably going 
49 submit it should be arrived at after having regard 
to those rates right through to 1946. Now, my 
submission is quite contrary to that, quite contnary, 


I put the Commission to a rather simpler task thon that, 
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I say the Cormission should have regard to the 
capital additions in the year 1939 and strike a 

‘rate based upon the amortization of half those 
capital additions, plus half of last year's capital 
additions, Which were not amortized, and I think 
that is as far as this Commission should go, it is 
as far as I think they need to go. Then if there 

are capital additicns made in 1940, then there will 
of necessity have to be fresh consideration given to 
the rate and a review of the rate and that is nothing 
Sat of whe way. If that is involved, in my submission, 
Pewee ohere 1s Aothing out of the way to having 4 


Teview Or the rate annually, every twelve months. 


(Fage 5268 follows.) 
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J. Jd. Frawley. 
WM. COMAISSIONSGH LIPSSTr: That would involve your 
view of through put? 
MRe FRALEY: Yes,quite so. 
lin. NOLAN: And life of the field‘ 
Mire FRAULEY: Life of the field, no. 
Like NOLAW: Wwe would know so much more 
then, 
WR. FRAVLSY: If there was reason, - but 


only subject to if there should be any reason to expect 
that any great change, any very very serious change might 
take place, that the commission, the successors to this 
Commission would have no reason to not accept the views of 
this Comnission. I would certainly dislike to think that 
the careful deliberations of this Commission as to the 
life of the field, following upon all the evidence we 
have about that, would be disregarded and set at naught. 
I think my friend would be the last one who would go in 
and endeavour to urge upon any such Commission that the 
life of the field, set now, should be set aside. There- 
fore, the life of the field could remain. 

Now to get on to. what I have to say, Mr. Chairmen. 
I want to deal now in more detei} with the 19459 through 
put. Until the witnesses McGrath end ‘Voolley came 
there was no reason to suppose that the 1959 through 
put would not equal or exceed the 1948 through put. 
I say there wes no reason to suppose so, excepting from 
time to time we had some worrying remarks by my friend. 
Then he brought Mr. McGrath and Mr. Harvie brought ir. 
Voolley, and in my respectful Submission the evidence, 
after Mr. McGreth had departed and after Mir.Woolley had 


departed, ilcft the Commission perfectly able to conclude 
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“thet the 1938 through put would et least continue. 

‘Now just reviewing Tir. tucGrath's evidence briefly - his- 
evidence ve find in Volume 31, the entire Volume 31 is 
taken up by ir. MeGreth, and in Volume 42 at Page 3891, 
and Volume at $3 at Page 4065.- Now I need- not refer 

in ary detailor-to_read any part of Mr. NeGrath's 
evidencs.. Ho made a definite statement to the- Commission, 
that if cold economics of the case were to prevail the 
Imperial would replace gasoline made in Regina from Turner 
Valley crude and now marketed in Manitoba and over the 
Western part of Ontario, with gasoline made in Sarnia 
from Zliinois crude. Wr. liccrath was not able to go any 
further than that. Ur. LeSueur's telegram to iy. Nolan 

of the 10th of February, 19439, to be found extended in 
full in Volume 36 at Page 4599, definitely did state that 
the Imperial would be unable to use Turner Valley crude 
for Menitoba, with the result that there would be a daily 
reduction of 2,850 barrels of Turner Valley crude for the 
Regina refinery requirements Of the Imperial Oil. Now 
for my part I am accepting that and it seems that the 
Commission has no alternative but to accept this asa 
definite statement, that insofar as the Imperial is con- 
cerned there will be a reduction in the pipe line through 
put of 2,850 harrels per day. Mr. ieGrath dealt with the 
danger of Turner Valley crude being replaced at Regina 
with Cut Bank crude from Montana for supplying the 
Saskatchewan market. But putting aside for the moment 
what might be pointed out as the unsound premise or 
unwarranted premise, perhaps I should say, in Mr. McGrath's 


conclusion, I mean by that the price at which the Imperial 
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could purchase crude in any sufficient quantity in 
Montana at those prices that ir. MeGrath gave us - 
putting those aside for the moment, the Montana threat 
has, in ay opinion, been definitely removed from the 
Commission's consideretion by the sane telegram sent 
by Mr. LeSueur to tir. Nolan, in which he said that the 
Company's policy with respect to Montsna competition 
at the regina Refinery has not yet been decided upon, 
Now in my submissiion the Commission is not ealled upon 
to speculate as to “hat the Imperial policy should be, 
except indeed that it will be a continuation of its 
present policy of using Turner Valley crude exclusively 
at Regina. That being so, then we have the Imperial 
down for 2,850 barrels less. 

Now Myre ‘foolley came from Toronto to state the 
position of the B.A., and his evidence is to be found 
in Volume 34, Page 4173, and continuing into Volume 35, 
Pages 4261 and 4501. ir. .oolley definitely stated that 
based upon ilast Texas crude at 4 »1.10, his Company intends 
to supply what is no’ roughly called tne banitoba market 
with gasoline made from sast Texas crude at the Company's 
Montreal and Toronto refineries. Nov the effeet of 
this statement upon the B.éA.'s takings of Turner Valley 
crude is obvious. Hovi much effect it has on the through 
put, and to whet extent that works eae diminution in the 
Royalite Pipe line through put is something which depends 
upon the comparison of BeA-, takings of Turner Valley 
crude and its reduced takings in the light of its intention 
to send Onterio gasoline into the ilanitoba market in 


1939. However, lir. ‘ioolley,at this place in the evidence, 
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at Page 4212 and 4213 of Volume 34, makes it very 

plain insofar as he at least is concerned, he states 
plainly that insofer as he is concerned he expects 

in 19439 his Company will require at least 225,000. 
barrels, approximately 616 barrels per day, and 

possibly 740 barrels per day less of Turner Valley crude. 
Always assuming, as Mr. ‘oolley does, that the market, 

or his company's share of the market in 1939 will be 

the same as it was in 1938. Then with regard to any 
furuner loss or Turner Valley throteh put fromthe B.A., 
Mr. ‘ioolley is very plain about that. He states his 
opinion that there is no real possibility of Montana 
erude replacing Turner Valley erude insofer as the British 
American is concerned at Moose Jaw for the Saskatchewan 
requirements. He said thet because he felt if the threat 
became an actual ons, and he did not even go so far as to 
say that it would, but if it became an actual one the 
Turner Valley producers would see to that themselves 

and they would make such a reduction in the price as 
would keep the Montana crude out of the saskatchewan 
market, which it now enjoys. 

Now that is the evidence of lir. RicGrath and Mr. 
Voolley. But of course, that was follow8d as the Con- 
mission will remember by the evidence of ilr. Cottle. 

Mr. Cottle's evidence will be found in Volume 36 at 
Page 4401. Now the calculations thet hr. Cottle made 
are, in my submission, ae great importance to the 
Commission in estimating this question of through put. 
‘hat Mr. Cottle did vas, he was asked to estimate what 


the effect of the changed policy of these two companies 
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would have upon the through put of the Royalite line. 
And he first started out »y accepting completely the 
statement that the Imperial would take 2850 barrels 

less per day, and that the British American would take 
approximately 740 barrels less. It is important to bear 
that in mind, lir. Commissioner, that iir.. Cottle gave 
complete effect, and perhaps mcre than he needed to have 
given, to Mr. ‘ioolley's evidence. Mr. Cottle's figures 
are worked out on the basis of the Imperial teking 2850 
barrels less per day ang the B.A., taking 740 barrels 
less per day, approximately withdrawing the Manitoba 
requirements. Now Mr. Cottle worked out that notwith- 
Standing these changed policies the Imperial end the 
British American would still take in 1939 15,300 

barrels of Turner Valley crude for their ‘/estern Canadian 
market. Mr. Cottle starts off with these two compnies 
Still taking 15,300 barrels. Now having arrived at that 
figure Mr. Cottle was asked to, and he proceeded to 
estimate the requirements of the other ‘iestern Canadian 
refinsriess for Turner Valley crude for 1939. And that 
appears in bxhibit "182". That is the exhibit prepared 
by Mr. Cottle to show what might be reasonably expected 
to go through the Royalite pipe line in 1939. He 
estimates, as I sav, the imperial requirements at 10,916 
bearréls; he estimates the BA., requirements at 4,384 
barrels; - these sre daily figures - or the two companies 
together 15,300, as I just gave the Commission. Then 

he adds to that whet he revards as a reasonable 2stimate 
ef the takings of the other independent refineries in 


Alberte and in Sasketchewan and in l@anitoba, and he 
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discussed that fully in his evidence. He puts that 

figure at 1,394 barrels, making a grand total of the 

daily through put of 16,694 barrels. iow the Commission 
will recall that sxhibit "95" shows the average daily 
through put for the vear 1938 was 16,403 barrels. Mr. 
Cottle's evidence, therefore, establishing an estimated 
average 1949 through put at 16,694 harrels per day, seems 
to have sffectively disposed of any fear that the Royalite 
company will suffer any loss of through put in 1939 by 
reason of the invasion of Illinois or ifast Texas crude 

into the Manitoba portion of thse ‘Yestern Canadian market. 
Then before leaving that subject altogether, I am bound 

to point out that there was put in evidence ~- I need 

not go into it in detail - there was put in evidence the 
decision of the Anglo-Canadian Oil Company to take an 
additional 2500 barrels a day - or perhaps not an 
additional - but 2500 barrels a day for its refinery at 
Brandon, Manitoba. if ho erfect at all is given up 

that statement then without it as I have just demonstrated, 
but assuming that Mr. Cottle has put it all in in his 
calculations with respect to these refineries - and my 
friend might say to you that these companies did not all 
use, these refineries did not all use the facilities 

of the pipe line in 1938, but lMir.Cottle dealt with that, 
because it was put to him in cross~examination. He gave 
es his reasons - Mr. Cottle did - as to why these oump nies 
did not use the pipe line in 1958, and he drew upon his 
knowledge as a member of the Conservation Board and told 
the Commission it was because there was a peculiar situation 


there, and a particular situation that in his opinion would 
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not continue to exist, and that is that due to lack ne 
enforcement of the Conservation Board's orders, some 
very few wells found it profitable to produce over the 
allowable set by the Board. They could not deliver 

it to my friend's Company, because my friend's Company 
would not accept it. So they trucked it and that is 
why, one of the reasons in any event, why they did not 
avail themselves of the pipe line. But with strict 
enforcement of the Conservation Board's orders, all of 
these companies, ~- they are pr ited pada ¥ in Saskatchewan, 
but obtained their requirements from Turner Valley to 
Calgary by truck and from Calgary to their respective 
refineries by reilway - that these people will, it 

is to be reasonably assumed, use the pipe line. 

So I, therefore, pass to the other consideration 
leaving this upon the assumption that in striking the 
1939 rate there need be no assumption that there will be 
any diminution at all in the 1938 through put. 

Wow the only other matter that is left is the 
1939 amortization charge. and the accountants are agreed 
that to arrive at the fair figure to be allowed on the 
amortization charge in 1939, the proper procedure is 
to take the balance of the 1938 capitel additions, which 
have not been amortized in the 1938 figure and add to 
that one-half of the proposed cepital expenditures in 
1939 and having arrived at the total in that way proceed 
to find the amortization figure in the same manner as 
was done in arriving at the 1938 figure. That is to say 
by spreading the retirement of this total figure over 


the balance of the life time of the field. Tiow the 
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unamortized half of the 1938 capital additions is 

readily ascertainable. and if not from the statements 
submitted as iixhibits by Mr. Morrison and by Price, 
Vaterhouse, then certainly from the working papers that 
were put in and at least given a number on the last day 

of the Commission's Sittings. So that ir. Cottle can, 

as Commission accountant, very readily ascertain the 
amount of the unamortized 1938 capital additions, and 
having taken half of the 1939 capital additions, easily 
work out the amortization rate for the Commission, 

after the Commission has given to him, Mr. Cottle, the 

life time of the field. Just in passing, Mr. Morrison 

in the calculation which I will submit to the Commission 
in a moment, and Mr. law in the submission which he has. 
already made, has amortized half of the sum of $263,000.00. 
Now in my submission that is not strictly right to do 

that. I think there must be some leeway there because 

the Commission took pains to ask Mr. Coultis to go 

through this $263,000.00 and say how much of these expend- 
itures were sure and how much was still more or less 
undecided upon or purely speculative. At the most they 

are $263,000.00. It matters very little in the end in 
cents per barrel,but my submission is that the Commission 
could very well, and may see fit to, reduce that $263,000.00. 
Mr. Goultis in his evidence says in his judgment this is 
the most that will be spent but he says it does cover a 

lot of items which may not be spent, depending upon certain 
eonditions arising. Waturally because of the indefinite 
way in whioh Mr. Coultis left his budget for 1959, it was 


not possible for Mr. Morrison to make any accurate calcul- 
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atien as to what would reasonably be the capital expend- 
itures in 1959. ir. Mav, as I say, took half of the 

Hem o,000.00. 1 think he left off ,500.00. In the 
calculation that I am about to submit li. Morrison used 
the whole $263,500.00. Now as I say Mr. Cottle ean very 
readily work out the calculations which the Commission 
will need to ascertein that amortization figure. 

Wow then, there remains one other consideration 
I have indicated in my outline, and thet is the additional 
expenditures, if any, ineurred in 1939 by reason of the 
additional capital expenditures. Now there is not any 
evicencs, of course, that there will be any additional 
expenses, I mean any additional opereting expenses. 

‘fe know about the additional capital expenditures. ‘ie 
had some generel remarks from lr. Hill and ii. Maw and 
Mir. Taylor but with regerd to additional expenses the 
Commission has received no figures, no calculations, 
and frankly I do not know just what the Commission can 
do, except to not inorease the operating expenses, but 
simply take the 1958 operating expenses. And perhaps 
I should point out that wir. Maw, in his calculations 
Suggesting a future rate, he did not assume that the 
Company would need to incur any additionai operating 
expenses. 

Now I have made this submission to the Commission 
that they should find the 1938 cost including the rate 
of return. There is one other matter that I want to 
cover, and it is bound up with the last thing I said, 
and that is with respect to the direct and indirect oper- 


ating expenses. I have not dealt with that. These, of 
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course, are necessarily duplicated, they are necessarily 
repeated in the calculations required to ascertain the 
1939 rate. Wow tqke the direct operating expenses, and 
take the simplest and the most non-controversial one of 
all of them, the wages that are paid on the pipe line. 

&s £ said a few minutes ago, the Coumission is faced with 
doing some estimating. They have to take the fact there 
will be some money spent on wages. There is a reasonable 
figure that the Commission should take in striking the 
'39 rate, or the rate for now, as distinguished fron 
the 1938. In my submission they should take the 1938 
experience, duplicate the 1938 experience with respect 

to direct and indirect operating costs. These are the 
items,which go to make up the rate. They are in the 
first place direct operating costs, “direct operating 
costs, losses on sales on retirement of equipment, 
amortization costs, Income Taxes and rate of return. 
Those 6 items are all component parts and will always 
continue to be component parts of the pipe line rate. 

Now these are the items we had in 1938. In my submission 
there is only one thing for the Commission to do, to 
duplicate the direct operating costs. In other words, 
Simply say that the direct operating eosts in our es- 
timate are to be the direct operating costs in 1959. 

And duplicats the indirect operating costs and duplicate 
the losses on sales or retirement of equipment. When 

you come to amortization costs work it out as I have 
indicated by asking your accountans to take one-half 

of the 1938 unamortized and one-half of 1939 and give 


you the amortization rate. having given him, your acsountant, 
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the life of the field. Then your eecountant can 

easily is arc the Income Taxes and rate of return, if 
you will give him the rate of return which you desire to 
grant. GG-oe a say it is not a very difficult thing, 
Now that has been done by Mr. Morrison at my request. 

Mr. Morrison has made a calculation which I would now 
turn into a submission and put into the record in my 
submission as the rate which the Commission should strike 
now as the rate for the future, 7.9293 cents per barrel. 
7.9295 cents per barrel. Now that consists of the same 


componsnt parts. 


THE CHA TRMAT: Em De ae ree 
MR. FRAWLEY: 7.92935 cents per barrel. 


That is made up of the same component parts, direct and 
a Geer operating expenses, losses on sales or retire- 
ment of equipment, depreciation or smortization charge, 
Income Taxes and return on investments. It is made up 
as I say of these same component parts and this is the 
break-down. He dupliceted the figures you might say, 

Mr. Chairman, of the direct and indirect operating costs. 
All of the others are new figures. Direct operating 
costs 2.806 cents, indirect .938 cents. or a total of 
direct and indirect expenses of 3,744 cents. Losses 

on retirement of equipment .013 cents, amortization 
charge 1.164 cents, and that of course, I should call 
attention to the fact that consistent with the submission 
which I made and which I am making throughout, that is 
the amortization based upon a life time of 19 years, 
1.164 cents. Now the sub-total of these three items 


48 4.921 cents. Then add to that Income Taxes .618 


ne 
}. 1 
‘ e P t 
r yy 
a oe 7 : 
‘ 
‘ 
- ? 
i . 
4 r s 
i 


here ad ie ae Cater bos Ea a 


‘Loe be pe 7 any? oy ba: sie: ‘aay ae 
yt 4 en * és Xe ? i a ¥ty “" af tea ee Akal a az : ake ibe $ 


h . Baars ee 


aibepre: ani ote ghee need: 


\ ee Kivew ERO nak atienea ck 3 wet’ 
iS . ‘ a He a: Af 
. he cal et ae + si, 5 ae ‘Vi cs to: ty Beit 
16a > by S ae | Ae! af SLR 
Who e? ele pects ia) Ray Mes dod a i 
"6 Lop knead > eat” Age lin hee, vai 
*) 
re On an sone RC ace TE ae Se ong i poe eu 


* sty Reig de os nares: ae 
pire ee nee reg, lly a Se Cn cre mas Bris Py eA 2 aia a a ey ont ei ae 
a — L ia 3 z cry i <33 av ri ‘ 6 st hi iY +f t 4 


Li be ok ‘ 
i ant eave A) vita ae 
ie Ps sy $ 
CE REO, nae th tery gel! = \ 
‘ . 
Sag rey Teter ae Be Sed pa Te Cn eh ure mi f 62 : Sates 
a nr eam oc a Pale L ee omer S SD aes ne 
P e ; a > 
ad f° re eee ete as + it xe ‘ 2 a +) 
Cs a hha Cate wait ve eee Rave? 4 Bip 
ete ee A ‘ak at art tbe » te padiske! ot ey - =5 ts db ~~ ‘e 
ri b Vette tage CAD OF oniae ak * 
DEY erat ite ree var) Peae * Mon ot th =a : wos a eet) me 
«il eS ee oa ee 4 aren ere ] ‘, ee ee pie hat es *, 
bikie hh pete AG eee eee wit oe 
Ge arn a PN pant 
~ CAT on ie" we T x a 
“: 4 
ease ah ore 
m6 4h, bass? 2 Aes dP 23 
a et 5 : 
5 r . Das Voge 
sie et ete foals 
hae) Ness eee deogtd eae en on ka chee ir ar Cap gc Rea et Ae UL ah ements Cr weet mn 
BOONES RNS ial ee Sit CE is Cea DS een eae S cme 6 salty Sa eta et ae 
t, con i eae Lh? Je Aiet va yi rere e | we tre ei ii i 
‘ 4 Pe 
Oar AL eee Lome AE te ot SLR w lact winds “ - 
os bee t sow : . a 4 » : Sa ore 
iy A we ae ae he Pig ge Prd bn = SPs ai ia i ae es a > eee " ‘GP 
B27 } oi , at a ae haa reper a a NE are o 
“ “i mt ms AMR itrag sad | cake Hee ae ee + ee 0 be. sels 
vn ae a ahd SAO i eae ee Semel a) PHP ry 
aa bo, oo i . ae ria s i igaled 
a4 P oi : 
’ fu TEL ap Peete Ss Bale “ ; ae See ee 
io 26007. 6. Cae « aes 
1 
LPO ig ‘ Pris +a ig cm ee or 
= awe ev. | id be ee Dt 4) ree PS toe & 
SPSL OC! git it} PP C [Oo 4 ITS 
et Pope te it Pn 4 ‘ ay ae 
Os BA Pe, , v2taoo, Gi 
\ F, : 


it <**siae gtione YX , 3 


ne to ise Sndde ‘eit Ad lw inevatenbs “Haat 


fe. ai Toit Svathowtty with sen ive 1 “Asay Beets ; 
a Lo ee cue a 0, era vast ie 
SL Ue’ orite el @ aten Hens’ “NOtd : i 
deat? shadt te Lélot+due’ sae wae sat ib 
none? Quehel fat ox Abie fewT edtiee | a 


T-4 A a 
12 S279 


JJ Frawley. 


cents, return on investment on basis of 10%, which 
was my submission with respect to the 1938 return on 
investment, at 10%, 2.3465 cents, or a total rate of 
Ye vevo Conts. j2h8 other words, to put it the other way 
that the rate, if this Commission were to recommend a 
rate of 7.9293 cents, this Pipe Line Division would 
obtain its total direct and indirect operating costs 
as well as its losses on retirement cf equipment; 

it would amortize its investment over a period of 19 
years, it would pay its Income Taxes, and it would obtain 
a return on its investment of 10%. 

Nov, Mr. Chairman, I have completed my submission 
to the Commission with respect to the life of the field, 
the rate base, the pipe line rate in 1938 and the pipe 
dine rate in 1939. There still remain to be discussed 
the question of past profits, deductions for pipe line 
losses, terminal storage and discrimination. Naturally 
those matters can be dealt with much more briefly than 
I have dischssed these four matters which I regard and 
which are obviously the main matters. In fact as I 
have now left my argument, the Commission, in my submis- 
Sion,would have received my submissions with respect to 
the whole matter of the striking of a rate. The re 
are these ether matters tywhich cannot be called altogether 
collateral, and which were discussed in the evidence 
and which I desire to say something about. As the Conm- 
mission knows, and as my friend knows, I was very hard 
put to to prepare the arguments that I have addressed 
to the Commission yesterday and today. I heve not 


completed the preparation of the arguments oz the 
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subsidiary matters. JI would very much appreciate 

being given some time by the Commission to complete 

the preparation of that argument, and I feel for my 
part I will be quite ready to proceed on Thursday 
morning. I trust th + by asking for that consideration 
it will not result in extending the arguments wcrer 

this week. Presumably my friend will follow, and 
depending on how Long my friend would take - my friend, 
“Mr. Nolan, I’mean ~ if he took a day and a half, why 
perhaps Mr. Harvie and hir. Plotkins could finish in - 
this is speculating - finish in the rest of that day, 
the rest of the second day. I think I would need very 
Pivtle time for reply. I think I can dispose of every- 
thing that I have to say on these su vsidiary matters 

in one morning session, which would allow Mr. Molan 

to commsnece by Thursday noon. However, I would be 
grateful to the Commission if I were granted that consid- 
eration, because frankly I have not had the time ana 

I would like to be quite prepared. It was thought better 
that I should proceed with what I had prepared and to 
leave these other matters till later. 

THE CHALRMAL: “heat do yousay, ti. 
Nolan, have you anything to say? 

ite NOLAT: No, I have not anything 
to say, Sir, except the anxiety to finish by Saturday 
night is something that will have to be viewed in the 
light of hov much time there is left to myself and 

Mr. Harvie and to Mr. Plotkins and to Mr. Frewley for 
his reply. It looks at the moment as if Mr.Frawley 
WeS not going to conelude until Thursday at noon. 


“hat I would think would be a conservetive cstimate- 
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That is not going to leave very much time for the rest 
of us. 4s far as I am concerned I am willing to do 
whatever the Commission wants me to do, but my respon- 
sibility in this matter is very great. I do propose to 
go into this matter with some care and thoroughness, 
and I am sure the Commission wants me to do that. I 

do not want to be tied down to any Seturday night ter- 
mination of these matters, simply because we cannot get 
an earlier start in the week. 

MR. FRAWLEY: I would certainly join 
with my friend in going over until Monday to finish it, 
because I certainly agree Mr. Nolan has a responsibility 
to discharge, and must not be out off one five minutes 
in what he has to say, nor ir. Harvie nor Mr. Plotkins. 
The Commission is going to be a time in my estimation, 
quite a time in delivering its findings, and while we 
are all, I @s much aS anyone, anxious to conclude, still 
I think, and I am sure the Commission will agree it 

all must be subject to the business of properiy doing 
our job. 

THa CHAIRMAN: “ja1]1 we think under all 
these circumstances, the application must be granted. 
We realize all Counsel have a responsibility at this 
time, one to serve the Commission well, and others to 
serve the olients they represent as well as the Commis~ 
Sion. \hile we do not arbitrarily fix it, we think 
Counsel will agree to the views we have, that if we 

ean we should finish Saturday night. It may be that 


we will have to start and sit somewhet longer hours 
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with short recesses, if Counsel do not become too tired 
in their presentation. ‘Je will see how it works out. 
ve need not speculate too much about this, whatever 


speculating we must have to do later. 


(At this stage the Hearing was adjourned until 10.30 
A.M., 2nd March, 1939.) 
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IN THE MATTER OF THE PUBLIC 
INQUIRIES ACT 


Ey 


IN THE MATTER OF a Commission, dated the 
12th day of October, A.D. 1938, to inquire 
into matters connected with Petroleum 
and Petroleum Products 


Commissioners: 
The Honourable MR. JUSTICE Lahaina 


airman) 


—and— 


L. R. LIPSETT, ESQ. 


Session: 


CALGARY, Alberta 


wh 


: 
SUSee 


10:30 A. M. Session. + 5283. — 
March 2nd, 1939. | 


MRe FRAWLEY: Mr. Chairman, before proceeding to 
discuss the remaining items in the outline, that is to 
Bay past profits, pipe line losses, terminal storage and 
discriminations, I would like, piease, to go bask and 
make just two very short observations with respect to the 
item number five. the pipe line rate for 1939. 

I had intended to make this brief 
mention of the matter of freight rates, under the heading 
of the 1949 throughput and it might be well if the Com- 
Mission had in the record in this fashion from me now 
just what these freight rates are, in case they should 
desire to make anv reference at all to the question of 
freight rates in their report. Mr. Cottle deals with 
that in Volumes 47 at page 4614, he sets down there, read- 
ing from the tariff, what the freight rates are and they 
are these, Mr. Cottle there takes Exhibit "182" which is 
the Canadian National Railway Tariff and he picks out of 
those the series of freight sates, both on crude and on 
refined products. which she Commission may find interest- 
ing to consult. The freight rate on crude from Calgary to 
Moose Jaw is 184¢ a hundred weight, which works out to 
about 53¢ and a decimal point per barrel, there being 280 
pounds ina barrel of crude oil; the freight rate on crude 
from Calgary te Rogina, that is the Imperial Oil movement, 
is 19¢ a hundred meet and the freight rate on crude 
from Calgary to Winnipse i8 39¢ a hundred weight, and I 
should like just there to stop and refer the Commission 
to a@ judgment of the Board of Railway Commissioners, which 
is to be found in Volume 27 of the reports of the Board of 


Railway Commissioners, page 413, and this was the judgment 
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that confirmed and approved the rates on crude oil from 
Calgary to Moose Jaw that I have just read, of 184¢ a 
hundred, and from Calgary to Regina of 19¢ a hundred. 
That rate has been established, by the way, this Hear- 
ing took place in the month of November or October, in 
the Fall, the judgment is dated December LOth. 1947 . raid 
the Hearing took place in Regina in the month of Noven- 
ber, late November EZ think, 1937, the rates which IL 

have just quoted. 

THE CHAIRUAN: Does it appear, Mr. Frawley, who 
was heard? 

MRe FRAWLEY: Yes, it appears from the judgment 
and that is why I have given it to youe It appears why 
the Court, why the Board approved that rate and who came 
before them to make statements and all of that, and I 
will refer to that now very shortly. The rate had been 
in effect, the railways had put the rate in effect some 
months prior to that, some weeks prior to that but it 

wab a rate which only went from Calgary to Moose Jaw and 
Calgary to Regiua, it did not go from Calgary say to 
Yorkton, where there is a refinery, Calgary to Kosetown 
where there is a refinery and so on, it didn't go from 
Calgary to Brandon where there is a refinery and further- 
more it was limited in that it was, it was limited to the 
novenent of crude oil in car lots, in train loads of 25 
cars or more; that also was a hindrance to the smaller re~ 
fineries, so the whole matter came before the Board. It 
was their business then to approve or disapprove shose 
rates which had been established and the Board has this 
to say about the freight rate on crude and. I will deal with 


that now, because the rest I have te say about freight rates 
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has to do with the movement of refined products. 
At page 415 the judgment says, 
"The railways stated thas, before establishing 
these rates on crude petroleum oil, they sate 
isfied themselves that the construction of a 
pipe line was feasible and that its construct- 
ion would be undertaken from Calgary to Moose 
Jaw and Regina unless they established rates 
comparable with what the pipe line cost of 
transportation would be. It is stated that, 
following many conferences between the rep- 
resentatives of the railways and the parties 
in interest, the rates now published on crude 
oil were agrvecd upon; that they are somewhat 
higher than the cost of transportation by pipe 
line would be, but accepted vy the oil companies 
who are thereby velieved of the risk of in 
vestment in pipe line. 
hire LeSueur, Vice-President of the Imperial 
Oil Limited, appeared at the hearing and stated 
that they are producers in the Turner Valley; 
that they have a pipe line from Turner Valley 
jnto Calgary; that, when the new and large in- 
crease in production recently developed and upon 
reports concerning this producing field from 
their geologists, they put experts at work upon 
the question of feasibility, cost of construction, 
and cost of transportation of crude oil by pipe 
line from Calgary to Regina, and, after consider+ 


ation of all these data, they decided to build a 
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"pipe line, unless the railways established a 
rate commensurate with the pipe line rate. He 
further stated thas they had considered the pos+ 
pibility of the Turner Yalley field playing out, 
as all oil fields do eventually, which is a 
hazard in Gonnection with pipe line construction, 
but, in this case, on tho strength of their geol+ 
Ogists' report, they were prepared to take the 
risk." 
E£ might be pardoned perhaps for stopping there and simply 
Baying that that is rather aa important statement that Mr. 
LeSueur made there and the Commissioners may feel thab they 
should give some effect to Mir. LeSueur's statement there 
When dealing with quite another aspect c# our investiga- 
tion, namely the reserves in Turner Valley. 
Then the judgment goes on: 
Wir. Armatrong, Assistant Director cz? the Bureau 
of Economics of the Canadian National Railways, 
gave evidence to the effect that he had, under 
direction made a study o? the economics of the 
construction of pipe lines in Western Canada, 
and Exhibit 19, filed at the hearing and distrib 
uted to the interested parties, sets out estimated 
cost of construction and operation and cost, in 
cents per 100 pounds, for transporting crude oil 
through a dix-inch pipe line from Calgary 40 Re- 
gina at varying quantities. puuped per daye Ex- 
hibits 12, 13, 15 and 16 also contain considerable 
data relative to pipe line rates, distribution, 


miles of pipe line operated, and other statistical 
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“information concerning pipe lines in the Unitea 
Statese 

suffisient evidence was given to warrant our 
accepting as a fact that there was actual po- 
tential pipe line competition with respect to 
movenent of crude oil from Calgary to Moose Jaw 
and Regina, consequently justifying the estab- 
lishing by the railways of competitive rates fran 
Calgary to these two points to meet such compot- 
ition. In decisions of this Board as well as the 
Interstate Commerce Commission it has been held 
that the existence of potential, as well as 
actual competition is justification for the es~ 
tablishment of competitive rates by the railways. 
In this case, to have required the competition to 
become an actuality before permitting the publi- 
Gation of competitive rates would have resulted in 
the traffic being entirely lost to the railways be» 
Gause, obviously had the pipe line been constructed, 
there would be no possibility of then moving the 
traffic by rail. 

The position taken by the railways was that, in 
meeting potential’ pipe line competition, they were 
bound to meet it under exactly the same conditions 
that woulda “prevail if the pipe line were in oper- 
ation® that any other procedure would not be just~ 
ified from the standpoint of competition and, con- 
sequently, if they went beyond this, they might be 
charged with unjust discriminatiou againse oil-tre- 


fineries at other points." 
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And it was for that reason that they put the movement, 
they put into effect the favourable rate which they gave 
to the large movement, train load movement. Now that is 
what the Board has said in their justification, justify~ 
ing the approving of those rates. I may say, hire Chair- 
man, that I had copics of those ixhibits which are ref- 
exzed to but there was no way of, no way of properly 
proving them to the Commission so that all I oan do is to 
zeter the Commission to the judgment itself. 

Now that was the manner in which 
these oil companies I say obtained from the railways the 
favourable freight rate, because it is deemed to be up 
until now at least a favourable freight rate on the move- 
ment of crude from Galgary to Moose Jaw and.Calgary to 
Regina, in other words they told the railway company that if 
they did not get a rate comparable to a pipe line rate 
they would build a pipe line to kegina and that statement 
was accepted as a reality by the company being able to 
Garry out its intention and the Board of Railway Commis-~ 
Sioners accordingly approved the rates.e Now the freight 
wates. and I am coming back to that, dealing with the 
question of refined products, the freight rate as dis- 
ciosed by Exhibit "182" and dealt with in the evidence 
of tir. Cottle that is as follows, the different freight 
vates are as follows; The freight rate from Fort William 
to Winnipeg on refined products is 50g a hundred weight; 
from Fort William to Regina 98¢ a hundred weight; from 
Regina tc Fort william 98¢ a hundred weight. The freight 
rate on refined products from Moose Jaw to Winnipeg is 


60¢ a hundred and the mileage is 398 miles and there is 
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a very definite movement there, all of the British 
American vefined products go under that rate, that 
is what is sold in Winnipeg; comparing that with the 
fveight sate from Fort William to Winnipeg and it is 
on this rate that the Sarnia gasoline made from Il~ 
linois crude and the yontreal gasoline made from East 
Texas crude was moved, the rate from Fort jilliam to 
Winnipeg on a milage of 434 miles by the Canadian 
National and a mileage on the Canadian Pacific of 419 
miles, the rate of course being the same, is 50¢ a 
hundised and the rate from Regina to Winnipeg, and that 
is the Imperial Oil‘s movement, it is on that rate that 
the Imperial's gasoline moves into Winnipeg, the rate 
ina to Winnipeg, 356 miles, is 56¢. Now ocompare- 
ing the rate from Regina to Winnipeg with the rate from 
Fort William to wWinnipeg.,~ the reason I compare those 
zwases is that those are really the competing rates,= 
Regina to Winnipeg. 356 miles, 85% of the mileage from 
Fors William to Winnipeg and the rate is 12% more, so 
for 85% of the mileage, the vate is 12% more. From 
Moose Jaw to Winnipeg it is 95% of the mileage from Fort 
William to Winnipeg and the rate is 20% more. Now Mr. 
Cottle has worked out a calculation, just a simple cal- 
culation. that shows that if the same mileage basis was 
uged westward from Fort william to Winnipeg as eastward 
from Regina or Moose Jaw perhaps, because that is more 
comparable, Moose Jaw to Winnipeg, well both points, from 
Regina to Winnipeg and Moose Jaw to winnipeg, the rate 
would be 42¢ from Regina to /innipeg as against the 56¢ 
rase and the Moose Jaw vate, from Moose Jaw to Winnipeg, 


would be 474¢ as against 60g. Now that is of importanee 
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I submit, Mr. Chairman, when we come to the evidence of 
Mr- MoGrathe Mr. MoGrath said, and his evidence on thin 
point is to be found in Volume 32, at page 3975, he seid 
he wes aware that the freight rate on crude, on refined 
products ag compared to the freight rate on crude, was 
generally speaking in the relation of 100 to 40, he was 
aware of that difference. Now I am not saying at all, 
especially with the little bit of evidence we have had on 
the point, that that difference is not one which has no 
justification at all- One might speculate as to why it is 
there, why thas big difference, the crude is theraw prod= 
uct which moves into the refinery and is turned into 
anothse* «ind of commodity which hes to be carried on the 
railways and there perhaps is something in the point that 
one is an ineproduct and the other, the refined product, is 


an out=pxoduset and the railway companies hope to get what, 


W 


e will gay, they lose on the crude out of the refined 
products bus I just make these cbservations, and would 
like them to be taken for only as much as they are worth, 
but we have the facts that the rate on refined products is 
about ag 100 is to 40, as Mr. McGrath says, but then I 


r note 


O 


asked him whether 


THE CHAIRMAN: We have no suggestion there was a 
logs on orude, have wet 

MR. FRAWLEY; Oh no, no, that there was a loss 
on crude, oh no. that should not be taken from what I have 
said. If they @id not ges aS much on crude, that they 
took the two rates and averaged them up. 


THE CHA InsiAN: Yes o 
MRo FRAWLEY: Yes, thexye is certainly no sug~ 
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gestion, no, no, far from that, because:they simply 

say, they simply say, you see, in this judgment on page 
415, that they are somewhat higher, these rates you see, 
the rates now published on crude oil, first of all they 
Say they were agreed on and then they say they are some- 
what higher than the cost of transportation by pipe line 
would be but accepted by the oil companies who are there- 
by relieved of the risk of investment in a pipe line. [I 
have read the uxhibits but it would not be fair for me to 
say what the comparison is betwcen the rate granted on 
crude oil by the railways and what the estimated cost of 
transportation oy pipe line was. Now lir» McGrath was asked 
as to whether or not a cheaper rate on refined products 
moving from his company's refinery at Regina eastward 
would do something to hold the wanitoba market for Turner 
Valley crude gasoline, gasoline made from Turner Valloy 
erude, and he said "yes it would”. I think his words were, 
"it woulé help", yes, my information, on page 4976, Volume 
32, 

"Os But it is a fact that your company and the 
British American were largely responsible in 
getting that rate?" 

That is the rate I have referred to on crude. 

¥ Now do you know whether your company has 
done anything at all towards trying to get 
from the railway companies a rate on rew 
fined progucts moving out of the kegina 
refinery eastward, to get a reduced rate? 

A- No, I cannot say. Our traffic mamager would 


have to answer that. 
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"Q> My information is, and it is only second or 
third hand, but my information is that your 
company has not made any attempt to get a re- 
duction from the railway companies of the rate 
on refined products moving sastward from Ree 
ginae Now, you agree with me that a reduction 
in the freight rate on the vefined products 
moving eastward from Regina would solve the 

whole problem, would it not? 
Ae It would help the problem, yes. 
Qe If 16 is that high rate ~ and I think it is 
only fair to use the word "high" - certainly 
everybody in the oil industry thinks it is a 
high rate on gasoline moving by tank car? ~ 
Ae 6YoRs" 
In any event that is all Mr- MoGrath‘ says "it would help 
the problem". Now the significance of it, therefore, 
for this Commission's deliberations. is that before the 
Commission can say that all of the crude which Mr. 
LeSueur says will be displaced, before the Commission can 
definitely say thas that will be displaced, I think they 
must perhaps speculate upon what would be the effect of 
the railway companies granting a reduced rate and I say 
“speculate” because frankly I take it the Commission is 
asked to speculate as to whether or not there will bea 
reduced throughput and as to what consequences will fol- 
low from such reduced throughput and I simply put it to 
the Gommission that this is now one additional factor 
which should, in my submission, give the Commission fure 
ther pause before coming to any conclusion that there 


will be a diminishing throughput because my submission is 
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that, granted a reduced freight rate from D6¢ to 42¢ 

on the Regina-Winnipeg movement and from 60¢ to 434¢ 

on the rate from Moose Jaw to Winnipeg, that is just 

so many dollars and cents saved ard we have been told 

that these all work out on Bh a basis of é¢ollars and 
cents and then frankly not so much of it. not so much of 
the Sarnia gasoline and not so much of the Montreal gas-= 
Oline would reach the Manitoba market. That is the sigs 
nificance of calling to the attention of the Commission 
these freight rates, and going back to the judgment of the 
Railway Commissioners the Commission will see that the oil 
companies obtained from the Railway Commissioners this lower 
rate on crude by getting up and saying “we intend to build 
a pipe line". Now Mr. LeSueur's company has the meane to 
build the pipe line and they said that they would build a 
pipe line to carry the crude from Calgary to Regina. ‘Well 
they also have the money, if they have the desire, to build 
a pipe line to move the gasoline from Regina to Winnipeg and 
One perhaps, it is not unfair to conjecture, that if they 
went to the Railway companies and said "we will build a 
pipe line from Regina to Winnipeg to move our gasoline if 
you do not give us a freight rate which is comparable to 
the pipe line rate", and the British American Oil Company 
also as well is well financed I take it and they might say 
to the Board of Kailway Commissioners, first of all to the 
railway companies " we will build a pipe line from hioose 
Jaw to Regina to join the other pipe line at Regina moving 
over to Winnipeg unless you give us a. rato from Mowe Jaw 


to Winnipeg which is comparable". Now if those statemens 


were made earnestly to the railways, I would think they 


would have the same effect as the similar statement when 
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they got the lower rate on crude. S§o0 much for the 
importance which the Commission might desire to attach 
to this peculiar situation with regard to the freight 


rate. 


(Go to number 5295) 
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Je J. Feawley. 


THE CHAIRMAN: 9 I take it to be your 

understanding that neither the producers nor the 

Gonsumers spoke on that occasion. 

MR. FRAWLEY: in the movement of crude? 

Nopvietakelit you aresright; Mr. .Chairman. ' It Was jus t 

the refiners and the Pera This judgment indicates 

that the Consumers' Co-operative Refineries Limited of 

Regine were interested. The Highway Refineries Limited 

of Saskatchewan, I think of Regina. Certain solicitors 

on behalf of the Humbolt Refining Company, Humbolt. 

The Yorkton District Board of Trade, there being a refinery 

at Yorkton. The Imperial Oil. Mr. LeSueur, Vice-President 

of the Imperial Oil and Mr. Armstrong of the Canadian 

National Railway. Nese. Shik at is only Tain to say 

that it does not appear but anybody but the refineries 

and the railways appeared before the Board at that time. 
Then I want to just make a correction in the figure 

which I submitted to the Gommission as being in my sub- 

Missiona sufficient and proper rate to fix as of today's 

date, for the carriage of crudé. I gave the Commission 

a figure of 7.9293 cents, and I gave a break-down of it 

as being in my submission the fair rate to establish 

for the present and until further change. Now there was 


& very slight orror. 


THE CHAIRMAN: That) is at cents fer 
barrel? 
TR. FRAVLEY: Yes, Mr. Chairman, cents 


per barrel. Now in that figure a small arithmetical 
error arose. Just teking one of the items, loss on sales 


of equipment, I gave the figure, at least the figure which 
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I gave of 7.92935 eents wer barrel included a figure of 
-013 cents as being the Loss on retirements of equip- 
ment. That was taken in error by a member of iir. Mor- 
rison's staff who worked out the cuiculation. He took 
that from the 5 years' basis instead of the 19 years’. 

I perhaps should just mantion that to show the Gommission 
how the error arose. That figure should heve been .025 
cents and not .014 cents, and then thet makes the correct 
figure which I now submit to the Commission of 7.9413 
cents per barrel. The other figures are the same 
except where they necessarily change by virtue of the 
correction in that small amount. ‘ell there is no other 
Cranes. There is just the change from .013 cents to 

s025 cents per barrel. Now I therefore submit the final 
Prpure of 7.9415 cents per barrel. 

Now, Mr. Chairman, I would like to proceed to 
discuss, and I think the remainder of my discussion can 
be certainly a lot briefer than my earlier discussions, 
Dut Ll Want: to discuss the matter of past profits; the 
function of the Commission, the manner in my submission 
in which the Comm=ssion should or should not give any 
etfoct to the matter of past profits or losses of this 
Compeny. That is Item 6 in my skeleton outline. It 
does appear, Mr. Chairman, from Mr. Morrison's report, 
Exhibit "88", that the Royalite Company made consid- 
erable profits over the period of years, which Mr. 
Morrison examined. Of course, the same thing 
appears from the material submitted by Mr- Maw. I just 
want to read from Mr. Morrison's report on Page 7, 
where he sets down the excess of revenue over expenditures 


in the years 1933 to 1937 inclusive. I want to call 
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attention to the fact that he uses there the Jersey 
Statement basis. 

Now, Mr. Morrison outs down in his report in 
the year 1933 the profits, being the excess of revenue 
over expenses at 369,315.59; in 1934, $119,221.19; 
an 1950, 9106,002.c4; in 1936, 100,935.98 and in 
fel, »oIo0,102.89, or a total profit in those five 
years of 693,575.89. During the Inquiry the question 
was raised many times as to whether or not the past 
profits of this Company should be taken into account 
by the Comzission in the determination of a rate. 
THe CHAIN: I do not want to inter- 
rupt you more than need be, but just while it is present 
in my mind. Do you mind telling me whether or not it is 
your submission that in view of those things which Mr. 
Burns has pointed out that have obviously been left out 
of these Jerse y Statements that we should seriously take 
them into account for any purpose? 
WR. FRALEY: No, frankly it. iseny. 
submission you Should not. In making my submission 
I could just have said that there were past profits. 
I do not want you to take any more from these figures 
I have just read to you except to say that there 
have been profits. They might have been »693,000.00 
or they might heave been less. ‘:e took the Jersey Stats- 
ments because that is all we had. ise were not able to 
go beyond 1933. ‘when we were at 195c we were at an 
impasse. we could not say what the profits were. lie 
finally met that situation by having Mr. Nolan or Mr. 


Burns say that there were profits. I quite agree. It 
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is a very practical difficulty affecting everything 

I am now going to say. 

THE CHAIRMAN: Of course you have 

the final calculatinn made by Mr. Maw which disclosed 
real profits. You are not driven to the Jersey State- 
ments are you? 

MR. FRALEY: Mr. Maw's statement? 

VS rs oll SM 21s 1 oe Oa 

THE CHAIRIAN: Perhaps it is wrong to 
say profits, but there was a statement showing how 
much was put into the pipe line, that the pipe line is 
fully paid for and there is {400,000.00 presumably in 
the Bank. 

MR. NOLAN: For the record, that is 
Exhibit "114". 

THE CHAIRMAN: I mean I do not suppose 
it is seriously in dispute that profits were made. 

Mite FRAWLEY: That is true. I agree 
that the Jersey Statements were not complete. We have 
said so and everybody has said so. Or I am saying so 
now if I have not said so in any other part of these 
submissions. 

How none of the accountants who gave evidence 
were of the opinion that the Commission should or properly 
could take these past profits into account. The 
funda mente 1 consideration seems to be they belonged to 
the Company and belonged to them as soon as they were 
earned, and they are just the same theirs to deal with 
as are any other property which the Company owns. 


They might have been dealt with in any fashion in which 
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the Company chose. They might have been dealt with in 
two obviousways. Frankly, in my submission,no one is 
able to say precisely what the Company did with them. 
One method would have been for the Company to have 
declared dividends with respect to the considerable 
rofits earned by the *ipe Line Division. First, there 
would have been the intervening step of separating in 
our minds the Pipe Line Division, and they would have 
prepared a Profit and Loss Stetement, which I suppose 
they never did. The earnings as I say by such a method 
could have been distributed to the shareholders as divi- 
dends. The other method would have been for the Company 
to invest in further capital additions the total of the 
profits earned by the Pipe Line Division. That is what 
we have been, shall I say, assuming here that they have 
done. I state that no one can really say what the 
Gompany did. All we know is that capital expenditures 
were made from year to year, and those expenditures were 
made without the introduction of any new outside capital. 
Now it is very easy to fall into colloguial language and 
to say, as has been seid many times, that the Company 
built up its capital structure or in other words built 
up its pipe line system out of profits earned in past 
years. Perhaps they did. Lt almost looks to me in 
some aspects, Mr. Chairman, to be a case of tweedle-cum 
and tweedle-dece. They made profits and we know thet 
these large capital additions were made every year 
and we know also that no new capital was introduced. 
The Pipe Line Division did not go out and borrow money 


by a floatation of bonds. So it is very easy to say and 
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it might be perhaps true to say that they had big 
profits and with deliberation put them back into the 
capital structure. But this Company is just all one 
Company and I say it is very hard to say definitely, 
but that is not where it ends as far as I am concerned, 
Mr. Chairman. The only way that these profits could 
be taken into account by this Commission would be for 
the Commission to go the full length of taking from 
the capital investment, found either by ir. Maw's 
method or by tie Morrison's method, or Mr. Hill's 
method, deduct from that capital investment the 
total profits for the four years, deducting, if we 
were to deduct anything, it all. That is either the 
more then half a million dollars calculated upon the 
Jersey Statements or taking anything. That is a 
particular difficulty and a practical one immediately, 
unless the Commission is able to work out something 
of that sort by the Sxhibit which my friend has just 
yoferred to, Hxhibit "114". But there was, as 1 
understand, nothing submitted to the Gommission prior 
to 1931 to show what the profits amounted to year by 
year, prior to the year 1931. Therefore, it seems 
to me it is not a very praciical thing for the 
Gommission to make any eStimation because at the most 
using any figure which the Commissi on may use in 
evidence here, it would only be a partial figure 
because the amount of the earlier profits year by year 
is not known. 

Now I must deal with the reasons vhich all 


these witnesses gave as to why the Commission was 
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prohibited in giving eny effect to these past profits, 
of the kind that we are describing and of which we do 
not know the amount, that is regarding the investment 
as having been fully paid for and amortized, and, 
therefore, not continuing as as much an jive stnetetce 
capital structure for amortization purposes as 
otherwise we might do. The witnesses all relied 

upon the fact, perhaps I may say, that the Company was 
only now an ordinary commercial profit making company; 
that they had the right to charge as much as the users 
of the line would pay or as little as the Company them- 
selves cared to accept. In other words, as much as 
the tzaffic would bear. The witnesses were careful 

to point out that the Royalite Company was in no sense 
a public utility up till now in any event, and that it 
had made its profits without the intervention of any 
regulatory body. It was necessarily admitted at the 
sams time by those withesses who opposed the Commission 
going into the past profits that if the fact had been 
that when in 1926 the Royalite first began to impose 

a charge, and later in 1929 when it inoreased tp 30 
cents; and later in 1934 when it reduced it to 25 
cents and later in 1937 when it reduced it to 22% 
cents, and still later to 17 cents and then to 15 cents, 
if they had at those times and concurrently with those 
reductions, that there had been a regulatory body present 
with jurisdiction over this pipe lins, and they had 

aor orea the setting of those various rates, then - 
those witnesses all agree that quite a different result 


would have been brought about. They now say that the 
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fact that the regulatory Board was there that that 
would have meant that the Board in fixing a rate of 15 
cents or 17 cents or whatever it was, that they would 
not have set it except they had regard to the proper 
amortization charge to enter into that rate, and the 
Dbroper rate of interest. Accordingly when, as we 
now have it, or as it is suggested we now have to 

set a rate when the Company's system has been completely 
amortized, that then no further amortization would have 
been allowed in and no rate cf return would have been 
permitted and now it would have to fix a rate but it 
would have reduced itself, automatically to a mere 
Garrying charge, just a charge made up ofoperating 
eapetses. It was that, I think, in passing 1 have ono 
particular reference to the evidence, but I think that 
was it that caused, I think it was the Chairman, to 
remark that it perhaps was to be regretted that there 
was not some regulatory hody at tiat tine to have 
approved of these various rates, because it certainly 
could have meant a very much lower rate, I think 
taking the operating costs, direct and indirect, even 
Submitted by the Company probably would have meant a 
rate of something like between four and five cents 

or a good deal less than that. ‘Whatever it is it is 
not perhaps necessary to speculate about that. As 
against that I have come to the conelusion, for uyself 
in any event, we must face the situation as we find 

it today, and the profits havin, accumulated, for 
whatever reason, regardless of the use the Company 
made of them, there can be no use made of ther now by 


this Comaission by way of reducing the rate base upon 
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which the Company now seeks to obtain a return. Now 
I have some support for that suhmission, and 
in Whitten, a text book on Valuation of Public 
Service Corporations, that very matter is gone into 
and the Commissiion will find a reference to it at 
Page 711 in Volume l. 
TH CHAIRMSN: Volume 1? 
Mie FROULEY: Page 711, Volume 1, 
and he there reviews the decisions..... 
THE CHAIRMAN: You will leave the 
book with us? 
MRe PRA TDLY : Yos, 2 willy be, eied 
to leave both volumes with you. I found them useful 
and I am sure the Commission will. JI want to call the 
attention of the Commission to a reference particularly 
on Page 7lé@, that is in the case of Reed v. China Telephone 
Company, Public Utility Reports, 1920, Chapter 586. 
That is a decision of the main Public Utilities Gommis- 
sion. This is referred to at Page 712 of ‘yhitten, and 
that Commission says this:" 
"Yie therefore find that for the purpose of 
this case the fair value of the property 
which the company is using in its service 
to the public is the sum of $20,000. As 
above stated the sum which the company orig- 
inally invested was 10,000 and the balance 
of approximately »10,000 consists of accumul- 
ated earnings in excess of dividends actually 
paid and represents an amount which, aside 


from the proper amount to be deducted 
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"for depreciation, coul¢c have been distri- 
buted to the stockholders in the form of 
dividends. Having invested the money in 
property and put that property in the service 
of the public, the company is entitled toa 
return thereon in exactly the same manner 
that it would have been entitled to a return 
had the money been distributed to the stook- 
holders as dividends and then invested by the 
Same persons through the purchase of additional 
Stock and the same money put into the same 
property and the latter put to the same use. 
In other words, the present owners of the Com- 
pany having produced a property which is being 
used in the service of its customers, the 
value of thst property is the yardstick which 
we must use in measuring the return to which 


the company is entitled." 


THE CHAIRMAN: Is that 4 case of 

a corporation that had been functioning without regul- 
ation previously? 

LR. FRAVESY: No, I am not just able 
to say. It is not particularly clear from that. 

THE CHAIRMAN: It would make a great 
difference, 

MR. FRALEY: | Yes. It is coming now 
into public service for the first time. 

THE CHAIRMAN: One of the things that 
concerns me, and perhaps I should mention it is, thet on 


the seme reasoning why do you go back at all-e You say 
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this was not a public utility and so Subject to no 

regulation by any body and so do not have regard to 
past profits. ‘shy retrace your steps to deal with 

amortization? 

lik. FRAWLEY: And revise all the 


Company's books? 


TH CHSIRMAN: Yes, 
MR. FRAWLEY: And disregard their amort- 


iveticn figures and set up our own? 

THE CHATAMAN: Yess If yor erasnoy 
going back to look at past profits, why do you go back 
to depreciate their property and set up amortization? 
MR. FRAVLEY: Furthermore why we do 


go back..... 


THs CHS IRMAN: Vhatever the result 
may be. 
TR. FRAWLIY: When we do go back we 


do affect their past profits to that extent. 

THE CHAIRMAN: Why do you, on your 
reasoning? 

MR. FR&ULEY: I see what you mean. 
First of all we are only concerned with arriving at 
what the fair value of the property is todaye I think 
we are both seeking to do that. ‘.e are both trying to 
build up a rate base. Mr. Hill does not go back. Yes, 
he does, he looks at cbserved depreciation. 

THE CHAIRMAN: Of course he does. 

He says "Here is what we have got today. To whet extent 
has it depreciated. I will go and look at it and see." 
LR. PRAvTLUY: It cost new (910,000.00, 
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today its wear and tear amounts to »~1000.00, and its 
value for your purposes if 9000.00. He goes back to 
that extent. 

THs CiiA TRAN: I am wondering, and I 
only bring it up so that you san speak on it now or 
later as you may wish , I am wondering if on your present 
theory we should not look at the past in one respect why 
Should we in another? And I am expressing no opinion. 

I am asking your examination of it at some time. 

Mie PRAILEY I may make @ passing 
reference to it now and probably deal with it later. 
With this particular company, Let us’ not call at la 
Pevine Dtility, but this particular pipe Line system, 

we must look forward to determine the number of years 
which it still has useful and that in my submission is 
by going and finding the life of the field. Now finding 
the life of the field we are automatically going back 
because we know the pipe line has been used to pump 

011, transport oil since 1926. 

TH: CHAIRMAL: Aren't you assuming it 
is worth so much today, teking off all observed 
depreciation and it wiil last so long, providing there 
will be a further useful life as from the date we take 
it over of so many years, provided there is a through 
put of that number of years. Or the other way about, 
there will be a through put of so many years, and this 
pipe line in its present condition, kept up in the 
fashion in which it doubtless will be, and as it has 
beéh in the past, will live that life. That is some- 


thing thet I would like mentioned by all Counsel. 


pitt os 2 QONOL, ‘na arayanie’ oer 


¥ 4 “ 4 
ae a ve) - st 


4 fe, dobeiaet Be AO } GH . OG. 0008 aah! pies sic : 


| i 
we ; toe . ani cepgo%r Me) 7. : 


VLC Rs A 2) ah. itt: sete Bee) Or 


t ~~ 
A} Ss M i Pk ACL Pb 
wi "4 LX H eis asiie le Be, hy as ah nd i mh He ee : ete hy, Ah 
rh ij i Peeee oi. WON: He Tt ViMwee se iiay. ee Le sha ‘eee f 
aye ; ; ; a4 ee it | 
tok ia S = i 
. ‘ee ‘ e gh h Toe ae pat. Sx 
; uk 
maths panotntwo. on 
Pt 


: imn fas mir. et 


: Fidos BAC TOASE Man WRONG ASE As 32 a De um 


‘IgG of peau Mee eat ae: 
Si. Tat) a he Meese Pot es of a Te P 
fi oS E attknsiges HON 6 eet h 


Vee Bey boutends Loe tp sin tania deen a 


er yet SLOR7. Si rbsverg i704 om fant Lia, sn t 


‘Bist ex etab-oit mint ag. aes afk 
i 4eeote set TI hs omy &O “SAY, sam 
ines Dat 8 ATLOY “in sal ge .3 
a a Se Ce 
pa 33 aa shins pa Lo Ew deat “tives tei 
remos val: Sage: eeRiL gate: arbp —_ 
»feamwti tia ot ‘Seigo stem exit 


: 


Seal 
13 


J.Jd.Frawley.« 


MR. FRAWLEY: We want to find the 
present value of that plant, Ve are both seeking to 
do that. Mr. Hill does it in one way, but it’ is "still 
the present value of the plant. This is what he 
says, it cost new, which I ses from my catalogue, so 
much, and this is what must be taken off, because of 
the obvious observable wear and tear. Mr. Morrison 
and Mr. Maw are doing the same thing. They want to 
find the present value of that and they go back to 

the books and they find out what it cost and then 
they must take something off and they take off the 
depreciation from year to year. On the basis they 
do it they must go back. I conceive there is nothing 
wrong about going back to find the historical cost. 

we do not offend against any rule, as we seem to be 
offending about going back and putting our hands 

into the past profits, but no one says we oénnot go 
back to find the historical cost. But historical cost 
alone is not erough. ‘ie find the historical ocst 

but there must be something taken from that, namely 

a@ proper deprecietior over the years. We murt 

give effect to the fact that it has been used for 

13 years. Now we caénnot arrive at a proper rate of 
depreciation unless having gone beck 15 years we 

also go forward 19 years, using the figures in my 
submission, and then we arrive at a total of 3c years 
and then we make our deprecietion on that basis. 

Ve go forward and backwards for the purpose of finding 
out the proper rete upon which to depreciate and so 


arrive at a fair value of the property, 
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THE CHAIRMAN: It might be there is 
quite a difference in prices between then and now. 

It is surely the cost of this thing now, less the 
amounts taken off it by impairment. 

MR. FRALEY: I would say there is, 
Sir, an inherent vice. It must be either feir or 
Ualveieo 2) uno line was built at a period ‘of high 
prices and now things are reduced, we are not giving the 
Company enough you might say. If it was built ata 
perind of low prices and now the prices are high, and 
Mr. Hill comes along and makes his valuation that it 
is so and so, then it is unfair to the other party, 
to the user. But there is more than that in my 
Submission. There is the failure necessarily in that 
System to give any effect to what wr. Morrison 

called on the last day of his evidence, the declining 
value in service. it seems a peculiar expression 

Qe t2rsu DLUSh, bUt Tt Nas a very real meaning.” It 
simply means there has in fact been oil transported 
through that line for 13 years, and there will be oil 
for 19 years. 

THs CHALHUAN: Is that not on the 
theory of spreading this out between the past users, 
the present users and future users? 

Me. PRAULEY: Yes. 

THE CHAIRMEN: Looking at it from the 


user's standpoint. and equalizing things up? 


Tewte FRAVISY: Yes. 
THs CHAIRMAN: “hy would a Board that 


ts taking over today, if a Board were doing it, be 


Goncerned about these past users? Way go back over 
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the past any more than past profits or past anything? 
MR. FRALEY: I think that is just 
What we ought to do. Suppose this was a condemnation 
proceeding or an expropriation proceeding of some kind, 
and we just walked in and wanted to know what we should 
pay Mr. Nolan for his plant. I think Mr. Nolan with 
some force would say "If you do not buy my plant you 
would have to build one yourself, so you had better 
give me my present day valuation, less what you can 

see there in rust, and so on, in my plant." But that 
is expropriation. Ye have to keep more closely to 
what we have here to do. Ve have to find out a rate 
at which this should be carried in the future, this 
product. 

THE CHAIRMAN: How far is this from 
expropriation? If you take it today and say "We won't 
@llow you to make more than so much on your money. 

Ye do not choose to actually take it away from you but 
we will see you only make so much hereafter." ‘shat is 
that? fit is politely styled reguletion, but no longer 
@re they in control of their asset. 

Mite FRA Lu Y: They now get in the same 
position as the Calvary Gas Company has always been in. 
I take it you see some distinction between the two 
Situations. 

THS CHATRMAT: Yes, you set up a public 
UbiifZty, abiinitio and it is such, but in this, case. you 
have a company functioning as it is today and you say 
over night "Hereafter we see you only get a certain 
return and wear and tear and so on, on your capital 


investments. 


Gaal 
16 


MR. FRAWLEY: I am agreeing that 
nothing should be done with the past profits. They 
belong to the Royalite Company and they are just as 
much entitled to a rate of return on what they built 
up out of their profits as on what they put into 
build it originally, that is their original capital. 
So to that extent I mean there will be no kind of 
expropriation for public good or otherwise. It is 
just the question we keep coming back to it, Sir, 
there is a great deal to commend the system, the 
principle of present day revaluation, but it does - 
and perhaps that is.all I og@n say about it, it does 
fail to give effect to what has happened in the past. 
Your answer to me would be "What difference des that 
make?" 

THE CHAIRMAN: Providing always you 
take into account all visiblo depreciation of that 


Which you are taking over. 


MR. FRAWLEY: Yes. 

THE CHAIRMAN: As at the date you take 
it over. 

MR. FRAWLSY: That is guite so. All 


I can say is it perhaps does not help in case, if 

you are right, Mr. Chairman, you are not going to be 
disturbed or disquieted because I am putting to you some 
horrible examples, such as the example we discussed the 
other day, that if it should be in the best judgment 

of this Board that this field has one year's life or two 
years' life, we have got to give the Royalite Oil 


Company $1,700,000.00 over the two years. 
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VR. NOLAN: Trucs 
' THE CHAIRMAN: Quite so. I mean if 


we took that and thought that right. to do we would 
certainly do it as far as our recommendations went. 

MR. FRAWLEY: _ &s you said to Mr. Hill 
you would do it. 

MR. COMMISSION#R LIPSET?: In that report they 
simply use the words "value" and not "cost". Assuming 
they use the word "value" there. They say that the value 
was $10,000.00 that they put in originally, and $10,000.00 
was put in out of profits and they assumed that makes 

a value of $20,000.00. It almost looks as if they had 


built it up on its actual capital expenditure basis. 


(Go to Page 5312.) 
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Well, he just says it is $10.000.00, which the 
company originally invested and $10,000.00 which are 
the accumulated earnings which they have put back 
into capital additions. 
MAJOR LIESETT: They seem to refer to those 
two figures and they use the word "value". 
LR. FRAWLIY : Yes, they start off by saying 
"A fair value of the property is the sum of $20,000.00". 
MAJOR LIPSETT: and phat, 15 puULit! wpvoer- ine 
original capital plus the $10.000.00? 
MR. FRAWLEY: Yes, which they put into i%. 
It is very much like, at least we have reason to think 
our case is here, and then there is one other reference 
euepeee 7io, there is a case referred to at page 715, 
Which I just want to refer to, Whitten refers to a 
case of Re Tonopah Water Company, which is a judgement 
of the Nevada Public Service Commission, in that case 
they refused to deduct, the quotation there is: 

"Protestants contend that the ater Company has 

actually invested in the plant a sum much less 

than that found by the Commission, and that 

the balance of the plant has been constructed 

from net earnings which ought at this time to 

pe deducted from the value of the plant to 

arrive at a figure to be used as a basis for rates. 

Without analyzing Protestants' argument, it should 

he sufficient to state that the Courts have 

consistently refused to consider past deficits 

a thing of value and conversely refused to consider 


past earnings invested in the plant as something 
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to be deducted from value. This Commission 
must be guided by the findings of all Courts, 
partiqmlarly the Federal Courts, im this matter, 
and with this in view we are unable to concur 

in the rrotestants' contentions that net earnings 
invested in the vroperty should be deducted from 
the valuation of a utility plant in arriving at 


& basis for rates." 


Now, there is a short passage also in Mr. Graham's book 
which has been filed as an #xhibit, Exhibit "103", 

and if I might refer the Commission to page 37 of 
Granan, Chapter 6, “Accrued Depreciation", which is, 


oe course, Where» 1t comes in: 


“AS previously noted, the subject of depreciation 

of. public-utility properties for purposes of rate~ 
making has a twofold aspect: (1) the annual charge 
into operating expense to cover the expiration of 
value-in-use of fixed properties, and (2) the amount 
of expired use value to be deducted in the determina- 
tion of the rate base on which there may be earned a 
faix return. That these two aspects of the problem 
are closely related is obvious. That any fraction 


verty costs, original or reproduction, 


{ 
L 


eiatized ore 
which has been collected from the consumer in the 

form of depreciation charges should thereafter be 
deducted in determining the rate base seems perfectly 
logical and equitable; in some respects these charges 
are similar to amounts paid on outstanding debt, 

which must thereafter be deducted from the principal 


in computing interest. That there have been many 
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cases in which a public-utility company has 
collected from consumers in depreciation 

charges as much as 40 per cent of the original 
cOst o1 the property, over and above all costs 

of maintenance, repairs, renewals, and replace- 
ments, and has thereafter maintained successfully 
in court that this same proverty was then in 90 
per cent condition and Sieualyal be included in’ the 
Peue Dace ay ual percentage of "cost, Original 
or rerroduction , seems unbelievable - until one 
revs Sctoal cases on oublic-utility ‘valvation. 
Commission and court decisions relating to public= 
utility regulation furnish ample evidence that 
there is not universal agreement that the 
dépreciation charge and accrued depreciation 

are 'Siamese twins’ demanding simultaneous cor- 
sideration in rate-making.” 

Now, there has been this 
effect on ths submission that there should be no going 
into past profits, I should, perhaps, cali attention to 
the fact that there has been, in a fashion, some going 
back into oast profits, that is, with regard to re- 
Writing the amortization allowance. Now, both Mr. 
Morrison has rewritten this allowance in the light of 
the life of the field, and Mr. Maw has rewritten them 
in the ligkt of other considerations. 

Again, subject to wh=t there 

appears in Mr. Taylorts report about the life of the 
Hyele, in any we vent, tre nosition which the company took 


and stoutly maintained was that they were not having 
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regard to the life of the field, but, nevertheless, 
they did. having gone forward their ten years, they 
did go back to 1925. Mr. Morrison, having gone 
forward for the life of the field, went back to 1925 
and then rewrote year by year the depreciation 
allowances. Now, to that extent, but only to that 
extent, have any of the accountants in any sense 
revised or disturbed or considered the past profits, 
epcsan theopinion of the accountants itis. only to 

the extent that the amortization allowances must be 
Mevicecd thet they depart at all from their proposition 
mat there should be no interfering with past profits. 
Now, in my submission, the view taken by the accountants 
bhat past srofits cannot be taken into account by the 
Commission is a sound one, and the submissions made 

by Mr. .orrison are consistent that, while agreeing 
that past profits, either operating profits or capital 
protits. cannot be taken into account, he also objects 
to the taking into the rate-base the capital losses, 
and certainly one of those capital losses was taken 
into account by Price, Waterhouse & Company when they 
reinstated the 6-inch loop. My submission, therefore, 
to the Commission is that in its calculations it 
cannot, except, of course, to the extent that itis 
involved in the rewriting, not except, you give effect 
to what the accountants have done in rewriting these 
amortization charges, that past vrofits cannot be 
deducted now from the rate-base so that, - it seems 

to be the logical conclusion of any inferences, - 


that oast »rofits, that there 1s no power now to 
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deduct from the rate-base any portion of the capital 
investments which has come atout by reinvestment of 
profits earmed in the past. 

MAJOR LIPSET? : Hig, Ecawiey, that, (enns 
assume at the moment that one cannot go back into past 
profits, what is your view as to looking back with a 
view to increasing those profits »y allowing the company 
noW @ rate of loss beyond those they have written off 
in their own Pecolnn ins. they reduce those profits 
by writing off 10% depreciation? 

MR. FRAWLEY: Yes. 

MAJOR LEPSETT : If we cannot look back on 
Sioa, 25 1% right that we should allow them now to 
increase those srofits by only writing of f 5% or 4%? 
MR, FRAWLUY : 26s, because, certainly, 
Mr. Commissioner, they are taking, never mind Mr. 
Morrison, Mr. Maw was certainly very anxious and 
insisted on going back and I quite agree thatwas one 
of the factors, because if we had left ir. Maw to 
follow up wht the cmmpany had done, that is a deprecia- 
tion on the 10% basis, we would have very little now 
to amortize, that is quite true, but he seeks to set 
up an entirely new basis of amortization and he is 

the first one to ask the Commission to permit him to 
disregard the 10% depreciation charge which the 
company made from year to year, but, of course, he 
justifies that contention by this very thing we have 
been talking about, that that is just the same, just 
an indirect way, that is just the same as saying to. 


him "Yell, you cannot have depreciation now on what 
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you built up, on that portion of your capital 
investment that you built up out of profits", he. 

says that is what that would amount to. 

MAJOR LIPSET?: The practical result would 
be to actually increase the past profits? 

MR. FRAWLEY: Yes, 1 see what you mean. 
You mean he took the 10% depreciation in 1924 and 

now on his own lifetime of 13 years plus 8 say, that 
iswhat it is, 2l years, he has, he now wants to write 
in a depreciation on a great deal less. 

THE CHAIRMAN: Surely if we were going to 
look into depreciation in times past at all and we 
found that the company depreciated at the rate of 10% 
per year, we might figure if it was necessary to make 
a more proper depreciation rate. 

MR. FRAWLEY: Yes, rewrite. 

THE CHAT RMAN: Yes, and in short, something 
HS Tight, and it does not matter what the books show. 
MR. FRAWLEY : Yes, something is right, 

i wonder if you have not said it there, that "Something 
is right" and in my submission what is right is the 
rate of depreciation calculated upon the life of the 
field. I say With respect to this utility, I am 
afraid when we look at these American cases we have 

not got that sort of thing because we certainly have 
not found a pipeline case im which this cuestion of 
property depreciation came into account because 
notwithstanding whit Mr. Deussen says or Mr. Hill says 
or anybody else, my submission to the Commission is 


that the life of the fiel@ is the proper thing, whatever 
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that life may be, make it as much as you like or as 
little as you like, but when you find it, that is 

it, that determines then the rate of depreciation and 
we cannot do that in this case, it secms to me, we 
cannot do justice in arriving at a fair rate unless we 
nome wie lite of the Ticsld, and it is just as just 

to me if you take the 2-year life of the field, at 
least that would be based upon a sound premise, just 
as just, if you took 2 years as if you took 36, if 
you take that, that is the premise, that is the rock 
on which we stand, and I say then that necessarily, 

to be fair, that necessarily takes us back as well 

as takes us forward and I say we are not doing violence, 
in my submission we ere not doing violence to that 
fundamental proposition, keeping our hands out of our 
past profits, that is my submission, 

Now, 1 want to deal briefly 
fot soneuhing which took a lot of time in sur Inquiry, 
Pamely, the proper treatment of the deductions for 
losses in gathering and transporting. It was developed 
in the evidence that it is a standard practice in the 
oil industry that pipeline companies make a deduction 
from the vendor of from 1 to 3% to protect the 
purchaser from loss by way of evaporation, line leakage 
and the like. Dr. Boatright deals with it in Volume 
17 at page 2368, and you might also note that he deals 
with it again at 2376. I think I might give you all 
of the references there, he comes back to it, at 2368, 
2378, 2509 and 2390. Dr. Boatright says that line 


deduction is designed to take care of neoessary 
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J. J». Frawley. 
transportation losses and it is commonly set up 
as a separate and distinct charge. He says that 
the rate commonly used in the United States rung 
between 1 and 3%, the most common one in use at 
the present time beirg, he believes, 1%, and at 
page 2378, which 4 have already given you, he says 
he knows of no lower rate than 1% At 2378 he says 
+hat the figure of 1%, which I gave, is, of course, 
an average figure, and, incidentally, provides 
some insurance to the company in the event af a 
big line break occurring, and an cnormous loss, 
or say a fife occurs in their tank batteries and 
Se ote 2s purned, it forms a sort of 
insurance, incidentally provides some insurance 
for the company in the event of a big line break 
occurring, and enormous losses, @ say a fire 
Gceursran their! tank batteries, and a’ Lot or orl 
is bummed up. Lt forms a sort of Insurance in 
Poawtian to taking eare of the losses that occur 
in the'’necessary handling of the oil, I think Tor 
that reason Dr. Boatright hardly meant "incidentally" 
because, after all, it does do two things for the 
company, vrovides against emergency losses that 
might be so-called, and then ordinarily for everyday 
loss that occurs in the handling of the oil. 

Then, at page 2589 he deals 
with it, and that is the part that I want to 
particularly call attention to, at pages 2389 and 2590, 
he says: 


ar In other words that is a perfectly legitimate 
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charge and you are certainly not entitled 

to lose on it, and it is not intended as a 
profitemaking thing, either, it is simply 

a thing to take care of losses if and when 
Ter OCU Tl. 

Bus te. so but in your opinion it would not 

be fair to the company tO discontinue it at 
this, point? 

OD) D6 

This pipeline loss of 1%? 

No. 

Because there has happened to have been a 
proms on LISB? 

Oh absolutely not, it seems to me that this 
particular charge as 1 said before is a part 
of the over-all profit of the company, of the 
pipeline company, in spite of the fact that it 


is a separate charge for a separate purpose", 


and 5O on. 


"Tt 1s) Sut in there with the idea of protecting 
the company from these losses and it is not the 
intention on the nart of the company to make 
a profit on it and on the other hand you are 
certainly entitled to making that, provision 
to take care of any oossible loss and it seems 
to me that that should be a part of the con- 
sideration of the Commission in setting the 


pipeline rate." 


Now, I think that is very difficult for the Commissi on 


to Worry about in setting the pipeline rate. My 


submission is going to be just slightly different from 
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that. 

Now, in Turner Valley 
this deduction is made by the Royalite Company 
pursuant to the terms of its standard purchasing 
contract, Exhibit "30", and by the British American 
Oil Company, pursuant to the terms of this contract, 
Be DLG MLSe". The Royalite agreement is Exhibit 
"50", that is its standard contract, and the B. A. 
Berio iG "Poe". I think I need not look at the 
ixhibit. i have extracted the vertinent part of it, 
S92 far as this iS concerned. In the Royalite agree- 
ment it is clause 4, and that provides that 
"From the cuantities accepted by the purchasers, 
that is the Royalite, after measurement as aforesaid 
2% in the case of crude naphtha and 1% in the case 
of erude oil, shall be deducted for evaporation and 
other losses and the quantities remaining after such 
deduction shall be the quantities on which the purchase 
price is to be computed." 

in, bbs pipe los een 
British American's purchasing contract, clause l, 
provides that the oil when measured by the representatives 
of the vendor and the purchaser shall be subject toa 
reduction of 1% representing pipeline loss. There 
does not seem to be any distinction in the B. A. 
contract between naphtha and crude oil. It may be 
there. Ferhaps, it is not important but for the 
handling of crude oil we have heard that, - and that . 
is the only thing that is of any consequence to the 


publio in the use of this pipeline, - that it is 1%. 
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¢. J. Frawley. 
Now, it should be remembered though that the 
deduction of 2% on naphtha and 1% on crude are rates 
effective from the first of September, 1938. Prior 
2 that the deductions were 1% higher. Now, Mr. 
Morrison took some trouble to find out what the 
company had done with respect to this pipeline hae 
and he deals with it quite fully on page 26 of his 
report, Exhibit "Se", page 26 is a complete statement 
of the company’s experience of the pipeline loss 
account from 19383 to the end of the nine months 
which We had in 1938 and then there is a summary of 
that on page 8 of Mr. Morrison's report, and I think, 


frankly, that the summary is all that the Commission....... 


THE CHAIRMAN: Pare, 6. Of) Mani Ot ta eee 
MR. FRAWLisY: Yes, the statement, the 


long statement, the detailed statement on page 26, 

and then there is a summary of the statement on page 

8 of Mr. Morrison's report. Now, that shows for the 
years 1933 to 1938 inclusive that the pipeline loss 
adjustment accounts have been built up to a credit 
balance of $115,007.02, and I am wondering if the, 
well, it is in the eviuence, but I am wondering if 

the Commission has fhe ienre for the whole of the 
year 1938? You will recall that when Mr. Morrison 
prepared this report only the first nine months of 
1938 were available, but during the Inquiry we got a 
further figure from the company and, therefore, there 
should be added in, and, of course, it is s omewhere 

in the evidence, added in, a figure of $11,535.00, and 
that is where I got the figure of $115,007.02, and 
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that represents an average value of 91,119 barrel s; 


that means that 91,119 barrels is the difference in 


the company's favour between the number of barrels 


deducted from the producers and the number of b:rrels 


actually lost in the comnany's operatioms by evapora- 


tion, Leakage and’ the like. 


MAJOR LIPS:T? : is that $115,007.02, the 


figure for 1938, Mr. Frawley? 
MR. FRAWLEY: $115,007.02 


the total figure, $115,007.02. Now, 


is the figure, 


LE you wae 


Took at Exhibit "8s", I can teil you how that ia 


obtained. 
MAJOR LIPSHTT: The figures 
and $11,975.00. 


there are $83,694.31 


MR. FRAWLEY: Yes, if you have it there, 


that is fine, that adds to $115,007.08. 


MAJOR LIPSETT? : It would be 
MR. FRAWLEY: Gn MOuu ios 


95 thousand. 


of course, 


how you get $115,007.02, sir, is to add to the $103,000.00, 


which is Mr. Morrison's first total, the figure which 


we got during the evidence of $11,535.00. 


MAJOR LIPSsTT: That is the aggregate? 


MR, FRAWLEY: Yes, the ageregate. I said 


from the years 1933 to 1938 the amount was built up 


to a credit balance of $115,007.02. Now, if you will 


go tothe number of barrels, Mr. Commissioner, you 


will see 81,891 on the same statement, 


on page 8, the 


aggregate barrels 61,891, you have that? 


MAJOR LIPSETT: Yes, and 9,228. 


MR. FRAWLEY: Yes, and that is where I got 
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Fhe od. WO. Now, at page 2572 Dr. Boatright was 
dealing again With, I do not know that he adds 
anything there to what he has said before, he speaks 
about it not being designed as a revenue producer, 
no, and I have aiready pointed that out, it is not 
intended to be a revenue producer, and it is because 
it Was never intended to be a revenue producer tha% 
I make the suggestion to the Commission about it, 
Dr. Boatrignt was talking about the practicability 
of the Royalite taking care of this risk by purchasing 
an insurance pnolicy and he says, yes, this is what he 
says about that, it is possible, at page 23574: 

"A Hell 1%t 18 possible. that they might do it in 
that way, but there is this difficulty that 
would arise in the event they tried to do any 
such thing. It is difficult to estimate exactly 
what the pipe line is going to pump through the 
line in any given year. It involves an estima- 
tion of temperatures throughout the year, 
because the major portion of the line losses 
occur in tankage, and other things which are 
necessarily subject to weather conditions and 
furthermore the rate for insurance of that type 
would be pretty high. 

Q They could build up their own funds. When I 
say insurance, they could perhaps build up 
their own fund? 

A In effect, I believe that is what they did in 
this yesr for instance. They built up a fund, 


the primary object of which is to furnish them 


st 
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the tye of insurance we are talking about. 

It simply means they are investing that in 

insurance ih their own hands." 
And then when he, then I want to certainly call 
attention to 2375 when he is asked about the amount 
of it, what he thinks about the amount of it and he says 
"] would not say that is excessive for insurance pur- 
poses. It seems that it is ample, however.” 
The figure, what he says, he calls the accumulated 
$115,000.00, I am referring to that, I have given you 
what that accumulation is, and that is the figure which 
Dr. Boatright is talking about at page 2375, when he 
says he does not think it is excewsive for insurance 
purposes, it seems to him it is ample, however. 

| Now, at page 2579 Dr. Boatright 
says that the line loss deduction, so far as he knows, 
is never included as a portion of the pipeline rate 
in the United States. It is not included in the rate- 
base. It is a separate charge, he saysS on page 2379: 
"That is over and above the pipeline rate which is 
Tne caniit? © 
"Over and above the pipeline rate." 

Now, in view of the fact that it is quite clear from 
the evidence that this pipeline deduction was never 
intended to be a source of revenue to the company..... 
THE CHAIRMAN: Dr. Boatright does not 
mean to suggest that by way of a pipeline deduction 
they should, a company, subject to regulation, could 
make any rate that they liked? 


MR. FRAWLEY: They could make? 
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THE CHALRMAN : By deducting pipeline 


losses in an unreasonable amount. 


MR. FRAWLEY: And then make a pipeline 
rat e? 
TH” CHAIRMAN: tT mean, they do not call 


ie a pipeline rate, they just take it off? 


MR. FRAANLHY: No jp tha this times 
THe, CHAIRMAN: LfULtALrS noteareakensinsoe 


account by the regulating body, what would it matter 


to the corporation what rate they were getting? 


MRw FRAwLay : Quite so. 
THe CHLLRM ‘il: if it decreased their 


profits by abnormal deductions for loss and insurance. 
MRe FRawWLEY: whatiisi thecedilrpeulty, and 
we have not..... 

THE CHATRMAN: Youreither devorvyon' do mot 


Consider ithiwhen you fix upon the figure ‘of 7.9413 


MR. FRAWLEY: Yes, I did not consider it. 
THE CHALRMAN: You did not consider it? 
MR. FRAWLEY: I dpdinet+ tonsiderris 


because I have the figure which I think will adequately 
take care of this thing. We have nothing now to go to, 
we have no regulatory body anywhere that has ever said 
anything about this oineline, well, even the pipeline 
rate or certainty the vipeline deduction, or said 

wreat ti should be or how closely 1t should conform to 
the company's experience. we are just breaking new 
ground so far as that is concerned, 

THE CHAT RMAN : Have you been able, if I may 
interrupt you again, Mr. Frawley, have you been able to 


find a case in Which situations, similar to the ones 
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we have here, have arisen? 

MR. FRAWLEY: No. 

THE CHAI RMAN: Where a company having 
functioned over a number of years, is suddenly told 
it is to be regulated hereafter, that one division 
of it is to be set apart for purposes of regulating? 
MR. FRAWLAY: No. 

THE CHAI RMAN: That is what we have in 
contemplation now, so far as we are concerned? 

MR. FRAWLEY: No, (that to pient: 

THE CHALRMAN: That is the basis on which 
your argument is proceeding? 

MIR. FRAWLEY : No, we have not. 

TH: CHAIRMAN: You found no case wViich 
seems oondarable with 9 situation like this? 

MR. FRAWL&Y: No, the pipelines in the 
United States, and that is where they are, so far as 
we are concerned, - there may be some in Persia, I 
do not know, - but in the United States they are all 
operated by the company, nobody has ever had, what 
shall I say, the courage to say they shall become 
public utilities, because if they had then we would 
have had something comparable, but they are operated >» 
as private companies or have been up until now, and 
I do not know of any Commission that has ever, or any 
statute, that has ever said they are to be public 
utilities. Now, it mesns nothing, very little or 
nothing, as we know, for a company to prepare a nice 
booklet and say "This is what we have filed with the 
InterState Commerce Commission", it does not seem to 
m:tter to this Commission, whether they have filed 
it in Congress itself, because it does not mean 


anything. 


way? 
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I mean they have not boen scrutinized. Wobody 
has said what considerations should properly apply 
and enter into the determination of the rate. 
THE CHAIRMAN: One can see of Gourse ~ 
it is all very well to say, well they have accumuleted 
a very high reserve over a period of years. But sup- 


2. 


posing they had a tremendous loss, they could not go 
back to the producer and get a contribution then. 

What does strike me is when you are fixing qa rate 

there must aver be associated with it an arbitrary 
limitation of what may be deducted. But after all 

this deduction may be too great this month, but next 
Month it may be ten times as great. That is to be 
thought about. 

WR. FRAVLEY: Winat I am about to submit 
may take care of that. if my submission was, "Let us 
away with the pipe line deduction, let us not have it 
at all" then I would have to go back to my rate and put 
in so many cents to enable the company to buy an 


insurance policy from Lloyds of Lendon, or something 


like that. 


THE CHAIRMAN: Guite go. 
MR. FRAWLEY: No doubt about that. 


Insuring themselves against losses is 9 legitimate 
Bonetion of this Company, and they are doing it an this 
way and my only criticism is that we can put a few 
gentle hobbles on the wey they have been doing it. 

If we abolish the pipe line deduction we would have 

to give them so many cents in the rate to buy a policy. 


It seems to me it s matter of concern to this Commission 
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and that it can properly form part of its recommendation 
because of the fact if it is taken out of the deductions 
it affects immediately what the producer gets for his 
crude oil in Turner Valley, just as if the pipe line 
rate is too much. 

THS CHALRIAAN: We have no evidence as 
to how much it would cost to buy a policy. 

MR. FRWDLY: No. I was questioning 
something about it. But it would not be a difficult 
thing to find out. We hear about them buying policies 
from Lloyds on many things every day. dowever, I am 
accepting a continuation of the deductions subject to 
certain conditions, I say, perhaps I need hard) say, 
it is @ proper matter for the Commission to apply its 
mind to and include in its recommendations. I want to 
say this too, because my friené will certainly point 

tO it and I want to point to it as well, that in the 
year 1938 that the deductions showed a very substantial 
profit - call it profit,- and in 1939 it may be some- 
thing quite different. Because in 1938, it shows a 
profit because it was 2% during the 8 months of the 

12, and that is why it shows such a profit, but in 

1939 it is only going to be 1%, and it is an easy 
Galculation to see, the same through put continuing, 
what that gross deduction will amount to. Lt will 

be just half of what it was in 1938. It seems to 

mé, and this is my submission, that the reason for 

this doduction was to merely provide a sufficient 
amount to adequately protect the Company. I think 

that is fundamental. Nobody every suggested that the 


Company wanted to earn money or make money for its 
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Shareholders out of this deduction. It was only 

their best judgment as to wheat they should deduct to 
protect themselves. On the same theory I presume that 
not having been sudject to any regulation, on the same 
theory then we cannot go back and worry about how much 
cf that already accumulated reserve,if it should be 
deemed to be too much, should be taken over into any 
new plan that the Commission may recommend. I say 

we turn our backs on the accumulation that has been 
built up to date. Frankly, that just becomes a 

profit to the company. I say again I do not think that 
they sver intended it for that, but it has built up 

into a profit. However, there is nothing we can do 
about it, and nothing I desire to do about it and no 
Submission to make about that at all. But in the 
future, in my submission, it should be recommended by 
the Commission that in future the gross uf the pipe 

line adjustment account should conform more closely 

to the actual experience of the Company with respect 

to line losses. It seems to me that that should be 
arrived at by a periodical review of this account by the 
Company, or by some regulatory body» It should be 
possible for the Company to estimate an amount below 
which this fund should not be permitted to go. The 
Gompany should be able to say to this Commission, or 

to the Commission which will be later concerned with 

its business, it should be able to go to that Ccmmission 
and estimate an amount below which the fund should not 
be permitted to go. app esis for the sake of argument 
that a figure of $100,000.00 was determined to represent 
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adequately an amount which the Company should always 
have to meet any losses. Now I say this incidentally, 
that is an amount which would appear to be ample in 

the light of the Company's experience in the matter 

of losses. It has been intimated by more than one 
witness that the Company has been particularly fortum te 
in the matter of losses, and that statement has béen 
Pathner accepted. But the fact is, of course,..e. 

THE CHAIRMAN: re you submitting that 
that is the sum that you think they should have, or 

are you just saying for example »100,000.00? 

MRe FRAWLSY: No, that is true. All 

I say in passing is my example seemed to be adequate 
because it is not very far off what has been built up- 

to date. Presumably their fund not is »100,G0Q.00, 

or $115,000.00. We might say Mr. Coultis needs that. 

He may get a line break that may run into a lot of money. 
But I say that is at least enough, and I am going a long 
distance. I am saying that I am coming pretty close to 
what he already has accumulated. I am saying $100,000.00. 
You are quite right, I am only saying this as an example 
of how this thing would work out. Let us say 4100,000.00 
wes the sum which Mr.Coultis said he should always have, 
and never go below that. Now then, in my submission, 
the Company should be permitted to continue to make pipe 
line deductions until a fund of not more than say 
$125,000.00 has been accumulated. I am willing to give 
them that further leeway for flexibility. Then the 
125,000.00 having been accumulated, the Gompany would 


cease making any further deductions and the deductions 
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would be discontinued until through pipe line losses 
of any kind the fund had been depleted to below 
$100,000.00. Then the deductions would be resumed for 


the purpose of putting the fund back to 100,000.00. 


THS CHAIR an: To 100,000.00 or 
9125 , 000.00? 
eo RE acy: No; tol\“pl25) 000 F00. 


There is an extra 25,000.00, which is simply suggested 
meme as being a fair thing for the purpose of flexibility. 
They must. not go below ~100.000.00. That is the bottom. 
But they might go conceivably up to ,125,000.00. The 
difference is small and would not make any great hard- 
ship in the deductions. Then it is also submitted if 

& System such as this were in effect for some time, 
that the deduction per barrel need not be as high as 

1% in view of the fact that its only use would be for 
the purpose of building up the fund which had been 
Slightly depleted. Therefore, it would seem to me 

that a smaller percentage of deduction would seem 

to be sufficient in such a case. Now what I submit 

of course, contemplates the commencement now of the 
building up of the fund. I do not intend to take 

over, as it were, from Mr. Nolan, his 115,000.00 
which he hes now accumulated. So we woulda start 

from scratch and build up a fund, because the Company 
is now for the first time subject to the jurisdiction 
of a regulatory body. 

THs CHAIRIAM: On the theory of deprec- 
fating over the total life of the field, from the 


beginning, should not we be teking something from them 
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all these years? 

Mise FRA’ LOY: In this fund; 

THE CHAIRiAW: wir seats 

MRe PRS LEY: &re the two inter- 


related? They have to be protected from breakages... 
THA CHAIRMAN: Building up you say 
they have got what is tantamount to »115,00U.00? 

Me. FRAWLEY: Yes, from 1935 only: 
By the vay lire. Morrison has not gone back to those 

other years. That is an insurance fund though which they 
have to make deduetions to take oare of. 

THe CHAITRIAN: Nev over these years they 
accumulated that, over these 6 years? 

MR. RSVLEYs Yes. 

THE CHA IRMA: 5 yearse Now on the same 
prineiple on which you say we are going to depreciate 
from the beginning, should not you say, so far as we 
have a beginning to go to, we should be looking to 

what they have built up.e They have taken that from 
people for the purpose of insurance. 

MB. Pls LY: It is just an insurance 
brane of this company. They happen to have made a 
profit in operating that branch of the company. That 

is whet it ise Other people carry their insurance by 
accumulation of funds and this company has chosen to 

do that. But they have made a »rofit.e. It is justa 
profit on what you might call a side-line. 

THE CHB IRMAT: All right, they have 
made a profit on the one hand. They have made a 
depreciation on another, over the years. True they 


are not related but the principle, is not the principle 
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of goins, back involved? One time you are starting from 
scratch and another time you are eas as I appreciate 
your submission? 

ea.) eA boys Yes. 

THe CHAIRMAR: You just used the words 
"starting from scratch". Why on this and not on some- 
thing else 

MR. FRA Liy: £ Ait Condiarenneee ene 
desiring to go back into profits, unless it may be 
SG1ds .e sie 

THY CHAIRMAN: The whole theory of 
a6épreciating is reducing profits, unless you call it 
cost of operation. 

fe Ras Ley: These things are trouble- 
sone, I can see, and at the moment if I am going back 

at all..... 

THS CHAIRMAN: I mention it because 

it will be troublesome to us and we are hoping for all 
the help we can get. 

MR. FRAVLEY: The effect of my submis- 
Sion is that the pipe line loss deduction should cease 
to be regarded as it has been in the past regarded by 
the Company as an item of revenue, but in the future | 
it should be regarded as an insurance reserve to be 
carefully operated so as to provide no more than a 
proper and an adequate fund to protect the Company 
against the losses inherent in the business of trans- 
porting “oObL. 

MR. COMMISSIONER LIPSslT: Would it not, as worked 


out by you, would not the effects of it be to give the 
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Company at the end of the life of the field »125,000.00 
in their treasury? 

MR. FRAULEY: Yes, it certainly would. 
That is right. But that would only be because their 
insurance experience was good because if they had a bad 
fire on the last day, well of course, they could pretty 
well Let it be burned up and lose it. 

MR. COMMISSIONER LIPSETT: Yes. 

Rm. FRA LSY: It could only affect 
their salvage value then. 

MR. COMITSSI ONsR LIPSiTT: Have you considered 
something like what I threw out to Mr.Coultis, I think 
it was, and that was an account of these losses or 
profits should be taken every three months and the 
percentage of deduction increased or lowered so as to 
keep the Company safe from any loss, without giving 
them any profit. 

re PRAUILEY: That is really not 

what I have submitted but it seems to me it is not 
really very different from that. I thought at one 

time we might regard it as a sort of a trust fund and 
require them to distribute them back, but that would 

be very impractical. 

Me. COIMZITSSIONER LIPSZTT: I think so and it would 
not go « back to the people for whom the trust was 
created. ‘Whereas, if it should be put on some quarterly 
or half~-yearly basis, the same wells presumably who 


would be contributing to the fund would be getting 


the deduction. 


MR. TRAWTIAY: That is true. My submission 
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will increase the price of crude really, but after the 
fund has been built up, because the Company have no 

need of it then, unless there has been a serious LoSS..... 
MR. COMTISSIONER LIPSETT: ould not the effect of 
it be to give the Company an increased sum, or a gift 
throughout the life of the field of thie 100,000.00 

or 125,000.00? 

Wiig, GP atey alge V2 That is true, but con- 
trariwise they might always decide they might need it 
ll. They might have a succession of accidents that 
will keep the fund - but on my submissdnn there will 
always be, over and above everything. there will always 
be the ~100,000.00. 

THa CHS TRMAN: Yes. Is it not that what 
they have got todey is an asset, whatever it might be 
worth, fully insured as at this minute to the tune of 
$115,000.00", insured against the perils common to a 

pipe Line. 

MR. ‘“RAILRY: Are you putting the 


value of the fund at {3115,000.00. 


THE CHAIRMAN: Yes. 

MR. FRAWLEY: That is a cash asset that 
is true. 

THS CHAIRMAN: Yes. 

TiR. TRAWLAY: You spoke of it being 
insured. 

TH CHAIRMAN: I say an asset with 


115,000.00 of insurance. It is a that much more 


valuable asset. 


Me FRAWLY: Yes, they have an esset 
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worth, something. 

THa CHAIRMAN: And as I understand what 
you are saying is, you say "All right, we do not take 
that into account in considering the value of this thing 
as a going coneern at all. ‘ie just give them that and 
start and build up a fund, because that is past profits." 
MR... FRALEY: Yes, thet is true. The 
only consistent submission I can make is to allow them 
to deal with that profit as with-any other kind of 
profit. They could distribute that in dividends to- 
MOLrrov! « It is their money. 

tine, GOMISSL ONaR LIPSETT: But on the proposition 
Suggested by the Chairman it would mean that they already 
hed a fund built up at the present time, out of the 

past and all you would have to do in the future is to 
keep it at that, if there was no loss or gain. 

MR. FRAULiIY: That would seem to be 

at first blush what they should do. 

THE CHAIRMAN: That suggestion is not 
in gonsonance with your submission - 

MR. FRALEY: No. I take it that if 
I submitted that we should put our hands into at least 
$115,000.00 worth of their profits, to do that I might 
as well put my hands into all these big profits, and 

say "These are profits that have been put into the 
assets, and they are profits and I will give you nothing 
in the rate on these past profits." But just to be 
consistent I have taken the position that they are 

past profits and I cannot deal with them. You must 


now let them begin and build up a fund. 
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fo COM UASSLONsSk LIPSETT: That may be all right 


but it does not necessarily follow from that that your 
Suggestion might not be that they do not need to build 
up a fund, that all they need to do is to be guarded 
from eny loss quarter by quarter, or half-year by half- 
yeare 

WR. Ral DaY. I suppose that is true. 
But I suppose their answer would be "l.e are for the 
first time under a regulatory body and you must do one 
of two things, and I suppose Mr. Nolan is ready to say 
and to recommend that no longer was it required to 

make a deduction, but if you do that put something in 
my rate which would give me so many thousand dollars 

@ yerr and I can go to London and let them take care 

of these losses. 

MR. GOMTISSIONSR LIPLitTt: It would seem to be 

fair to everybody that these losses by evaporation 
should be taken care of, but is not the accurate way 

of doing it to make an accounting every quarter or half- 
year and adjust that account? 

Like “RALLY: That is true. 

Pie OMNIS SLOlar LIPss T's By either a greater 

per centage of deduction or a lesser percentage of 
deduction. 

Lins, FRALEY: “herein does that differ 
from my stbmission. I suggest periodic inspections 

and to make reductions when it reaches a certain amount. 
MR. COMTISSIONSR LIPSETT: Sub ject to this that 

the Company must be given 125,000.00 on top of the 


losses. 


te 
” 


DAGG cay pints 
aes al 
i 


- 


Wee + "| Sat | 


* Ae ie 4 Wire £% Riy 


‘ on 
: no ee see 
aay a Ne a 


eqs t i 


a Caan 


oCN hs gee 
t 


° ~ 


se As he Sw 
wes 


T=-2 


12 

ded eFrawley. -5339- 

IR. FRALEY: Yes. 

THE CHAIRMAN: You say that to be con- 


Sistent you should not search past profits. Why tis 
this a past profit? The Company has not earned that? 
The Company has gotten it from the producers just as 
surely as if they had taken dollars from the producers! 


pockets to provide insurance. 


Re FRA Ley: That is right. 

LRe NOLAN: For the future. 

THs Cis IRAN: For the future? 

2 tte LOLA ¢ Yes. 

MR. PRA Loy: For the present and for 


the future. 
THE CHAIRMAN: They have accumulated 
we will say $115:000.00 off Smith, Brown and Jones, 


in perfectly good faith, to protect them against their 


losses. 
Ma. FRALEY: Yes. 
Tf CULIRMLN: Now you say, we are going 


4o cé&hl that back profits. They have not had to pay 
out that money, if we are trustees are we trustees not 
only for those who put it up but for all the people who 
are going to use or who are users of that line’ They 
inothoir turn and in their time put up their share as 
they ali come along. It ts something I offer tor con- 
sidezetion, that it is not to be though: of as to 
whether they have made money out of a commercial trans- 


action. 


iw PRA LOY: T think that is what 


ithe 


they did. They go to Turner Valley and take delivery 
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of 100 barrels of oil and they say we are paying you | 

for 99 and we are goin: to sell the other barrel and 

put the money in our pocket. ‘That is hov they built 

up the fund. 

THE CHA TRMAN: &s I understood you, it 
is your belief that the position will not be contested 
that that is not a-fund ovt of which the Company should 
make a profit? 

Mae FRALEY: That is right. I do not 
Tink 2G. will be contested. 

THE CHAIRMAN: If that be so then it is 
merely insurance and that they are requiring the producer 
to pay, the producer of the oil? 

Mie FRA LSsY: Yes. 

THE CHA TAMA: To protect them. 411 
right, why should you at some stage say this is a 

profit to which the person who has got that fund is 
entitled to. 

Pite PRE LUY: It certsinly does not 
belong to the producer, because the producer said "All 
mients - Will give you 100 barrels of oil if you wiitl 
pay me for 99." He nade the contract. He delivered 

the extra barrel of oil which became then...... 

TH: CHAIRMAN: “hy did be deliver that? 
Not to take less for his oil, but to provids against 
losses in connection with the handling of that oil 

which he was providing» 

MR. FRA Lay: As far as be was concerned, 
I suppose he just simply agreed that it was a fair thing, 


perhaps, to make a deduction. that the Company might not 
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J.JoFrewleye oust 


be able to deliver 100, and therefore, they could not 
pay him for 100. So he turned in 100 agreeing to 
accept payment for 99. Now the Company could have done 
this. They could have said, let us perhaps regard it 
this way, they could have taken as the total of those 
Parrens of oil, of those individual barrels of oil, 
and then gone out and got a policy of insurance and 
paid out something and suppose, having accumulated as 
they did in the year 1938 about ,»94,0U0.00, pretty 
nearly ,100,000.06 - 95,000.00, I do not know what 
those policies might cost them, but suppose they could 


get a policy of insurence for »25,00U.00. 


TR. NOLAN: How much would you 
insure? 
MR. - FRA’ Loy: livervthing. Supposing 


they could have got a policy of insurance fog §$<5,00U.00 
then I say they have simply made a profit out of what 

you coukd call their insurance department of the difference 
between 595,000.00 and y25,000.00. That would be theirs 
as much as the profit which they made on charging more 

to transport a barrel of oil than it cost them. I am 
assuming that is the Company's position, and it seems 

to me it is one that I cannot deny. 

THY CHAIRMAN: It would have had the 

same results by paying less for their crude. Instead of 
that the basis of their contract is we are not going to 
pay you less than a certain sum and that you will actually 
get. But in the handling we actually won't get it. It 
will evaporate or something will happen to it. There 


will be a loss in the line. So we ask your consideration 
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of what we are going to really get and the parties 

agree well you will get less 1 barrel ‘a 100 or whatever 
it may be. What kind pt ‘a fund are you setting up there? 
WR. FRALEY: Suppose ‘that the Company 
did the same about the pipe Line Matec Shey stap1y went 
down ‘into Turner Valley and said iikoo Hames and this 
is what they did, Mr. Chairman - "erude oil is worth 

here $1.40 sees But it if no good to us here’in Turner 
Valley. Lt.is only good to us tn Salgary. So we cannot 
pay you $1.40, but we will-have to take off 15 cents 
because that is what it costs. So we ‘only pay you $1.25. 
Now we are not even going to pay you that. We are going 
to take off 1% per barrel for to cover or'to pay our 
insurance for us. And as fer as’you are “eoncerned you 

do not need to care for the reasons we finally arrive 

‘at’ the Het amount thet we pay you, bib thet is. all you 
get, so much a barrel, based on those considerations.” 
But ‘they did not:do it that way, but in effect ‘Is not 
that what they did? They need not have worried about the 
pipe line rate at all» They could have saida"we are buying 
this oil from you at such and such a price", and they 
ecme to Calgary and deal with the Imperial and say "Ye 
are selling this oil to you at so muth more”. Wo 
question of a pipe line rate or anything else. That is 
all adjusted in the price you pay for the crude. 

THE CHAIRMAN: Another thing I ‘am wonder ing 
while we are talking here, as a transporting pipe line 
company - well yes,’ I suppose it has - it says we only 
receive so much oil and they have received more. 


MR. FRAWLEY: Yes, that is ‘right. 
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J.J.Frawley. 
THE CHAIRMAN: Yes, it is a transporting 
company. 
TR. FRALEY: Perhaps I should ogll 


your attention to this, Mr. Chairman, that... 

THE CHAIRMAN: How do you propose to 
limit them? Ye start now and give them - I suppose 
you are suggesting we make a recommendation saying 

that starting from now they be allowed to build up a 
fund until it reaches »~125,000.00, and there will then 
be no more deductions in respect of this fund until it 
has gone below »1U0,000.00, when it might again be 
built up to $125,000.00. 

MR. FRAWLEY: Yes. 

THE CHSIRMAN: Having made that submis- 
Sion, what rate do you suggest for that build-up to take 
place? 

MRe FRS:i LLY: As I point out it could 
be at considerably less, it could be half of 1% 
probably. 

THE CHAIRMAN: It could be but have 
you any submission to make. It could be greater too. 
MR. FRAWLEY: The fund is still 
~lLO0,0CO.00 and we just want to keep it that mueh. We 
want to see it never gets below 100,000.00. 

THs CHAIRMAN: That was not your 


Submission. You start from scratch. You are 


huilding it upe If you start from seratch you have 
nothing. 
MR. FRAVLIY: I think we have to take 


the standard rate of 1%. Dr. Boatright says he knows of 
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no lower rate, and it would hardly be fair for me to 
suggest a lower one. Let us suggest for the build-up 
then 13. Taking the present rate. I suggest after it 
has reached its (p100,000.00, then for the purposes of 
this little bit of restoring from time to time a smaller 
rate could be used. Mind you I do not say (100,000.00. 
Perhaps that is not fair for me to leave the Commission 
with that idea. It seems to me the Commission could 

do that. They could review the experience of the Company 
‘ever the past years and they could arrive at their own 
figure. The figure might be only 50,000.00. I do not 
Suggest ,»100,000000 at all. lire. Coultis has told us 
about his troubles. They have not been very extensive. 
I do not know how complete the evidence is with respect 
to what these...... 

THE CHATRMAI: You do not know how much 
that is the grace of God? 

MR. FRAVLIY: No, and how soon the 
fayour of Providence may be removed from these people. 
They may think some of us are doing all we can to chase 
Providence away. I still want to give vou this, and I 
think it is only right that I should, it is a fact from 
the year 1933 to 1936 that we see a lot of red figures 
on Mr. i‘orrison's Page 8, and the fund was down at the 
end of 1936. There was an actual loss in the fund of 
2,288.00 and some cents. 

MR. COMTISSIONSR LIPSSTrT: ‘as not that explained 
that there was naphtha going through then? 

Lig. TRAWLEY: Yes, we discussed that, 


and you are quite right. But then in 1937 and 1938 when 
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d.J-Frawley. 
the big volume of crude started to go through, so 
much so that the Company voluntarily reduced the rate. 
They saw this 2% was too much and they reduced it to 
1%. %It is still going along pretty well at 1%, and 


it will do pretty well in 1939 at 1%. 


Mit. NOLAN: I am glad of that assur- 
ance. 
I. COMMISSIONER LIPSSTT: Well with lj in the lest 


5 months was not the net profit 11,535.00? 


LR. FRALEY: That is true, sir. 

MR. COMISSION:R LIPSETT: Three months? 

MR. FRALEY: Yes. 

iis COMISSI OFGR LIPSETT: ‘as that for three months 


or four months? 

MR. PRAVIDY: September, October, 
November and December. No, just October, November and 
December. 

Re COMMISSIONER LIPSETT: That is showing a profit 
of around {45,000.00 a year? 

MR. FRA GY: (45,000.00 a year, yess 
And that is what Mr. Nolan is frightened about, 245,000.00 
looks less than ~83,000.00. The Comiuission will have to 
very seriously consider what the fund should be. I do 

not say it should be ;,100,000.00, but I say if it were 
allowed to be built up to #100,0U0,00, there should be 
that leeway of 25,000.00, and so long as it would not 
come below it would work a benefit to the producers 
pecause it would be immediately reflected in the amount the 
Company could: afford to pay and would pay to them 


for their crude oil. 


bts wee a t GH cto - 


mi _ t vee 
a ak pote Z i, aale 
5 
Gia ? 
~ _ « 
aa © he e 


tetoted . tedgarqee 


MiS LOCH SV or. Teeoteo faa 


> = 5 ~ _ 
eh 1 - hc. “OSs. € a& OY 
<3 A 4 ras ¥ RB OU oo) UO. cs yy ey Do We YI ee 
| | ANG uP en 
BOrV00O,00 ,Fuode DOH STAPLE Bs ne LOR *: 
By hs) |, LT 
Pee 
of s li* aobesa ingot eet 01008), 
hae ee ea ee 
—-. r | oi.?.. ‘> aid 
| to ae a 2] AWOL S igre grit THe ‘ 
. . 
~ at Ce) 


te ONS at ti Yehed 5 ssow pene ’ 


Ake 


cl betoe Ser e Led et became oe: ‘Bh mw tt 
Yel. bivee tee! gag. ot puto 6 | 


®, 
a 


P=2 
19 


J.J.Frawley. -5346- 


THE CHAIRMAN: If it could be worked 
out and one could know, as we ¢annot, what the proper 
premium would be, it should be a part of the operating 
costs and allow it in the rate, and have no further 
fooling about it of how to buiid up a fund or anything 
else. 

MR. FRAWLEY: That is right. But 
this is an expedient. ‘Je are dealing with EO Tc found 
to be the prevailing conditions. Perhaps it is to be 
regretted that we did not go into that further. We 
might have brought someone here from some of these 
companies like Lloyds to say - but I presume that 


would have taken another two or three weeks. 


THe CHAIRMAN: Two or three weeks at 
least. 
WR. COMMISSIONER LIPSETT: Wow, has not this fund 


only been used to deal with losses in the quantity by 
evaporation of anything like that‘ Sctual repairs to 
the pipe line have been done out of expenses and not 
out of this fund? 

Im. FRAWLEY: Quite so, it is just 
that they lose a certain batch of oil. 

MR. COMMISS! ONER LIPS&TT: Is not that the only 
loss then, apart from evaporation, that they may lose 


a quantity of oil through a breakdown or something 


like that? 
MR. COMMISSIONER LIPSsT?T: It seems to me that any 


figure like your example figure would be out of all 


proportion. 
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MR. FRALEY: Perhaps itr. Harvie will 
have to have something to say on this that might help 
us out there. There is a question of damage claims. 
Mr.Coultis said he would like to use this fund to pay 
damage claims if they sent a lct of oil over a farmer's 
land and destroyed his crop. I presume that they would 


call that properly one consequence of the break. 


(At this stage the Hearing was adjourned mntil 2 P.M.) 
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MR.» CHAIRMAN: 
Mr. Chairman, I now want to 


discuss the rather troublesome question of terminal 
storage. I say "troublesome" because it is pretty dif= 
fioult, I found it difficult to come to anything to 
present to the commission in a very ordinary way and 
frankly I am looking forward to what. my learned friend, 
hire Nolan, has to say about terminal storage because the 
confusion arose out of the fact that these two companies 
are so closely intermingled, the Royalite and the Imperial, 
that that is perhaps what led to the difficulty in my being 
unable to submit anything very concretely on the subject of 
storage. 

Now I have dealt with the question 
of the 1988 storage and rental charge and whether right 
or wrong. ¥ about that I leave that, that insofar as 1938 is 
cOneerned, having in mind thc way in which the company's 
operations were carried on, the two companies' operations, 
all of the operations were carried on, that this Commission 
could yery properly disallow the item of some 14,000 dollars 
in the-1938 direct costs but laying down a policy for the 
future, which in a sense is involved in the striking of 


the 1939 rate, then that does bring up the question of the 


terminal storage. 
As I will finally put this subs 


mission, the Commission can continue to ignore any rental 
in the pipe line, as an expense in the pipe line rate, and 
to deal with the matter of terminal storage separate and 


apart from the component parts which make up the pipe line 
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Now we had some discussion 
on the question of terminal storage when Mr. Nolan was 
examining Dr. Boatright in Volume 17, at page 2384. 

At page 2584 Mr. Nolan was discussing the question of 
terminal storage with Dr. Boatright and Mr. Nolan said; 
"Q- MR. NOLAN: When you eliminated our terminal 
storage and gave your reasons for its elim= 
ination I hink I understood ynu to say that 

that elimination was as the pipe line is 
being operated at the present time? 

A. That is correct, yes. 

@e That is right? 

Ae Y@s~ 

Q@e So that if we find ourselves in the position 
of a common carrier and taking production fram 
other custoners than the British American and 
Mr. Plotkins'! 

and I presume my friend might have added "and the 
Imperial" 

y you might have different views about this 
terminal storage? 

Ae Yess I didn't intend to make any statement 
that pipe lines do not sometimes furnish 
terminal storage. 

Qe No? 

A. But in advising Mr. Morrison that it was my 
opinion that the rental charge which is being 
made now was not justified I had reference 
only to the conditions as they exist at the 


present time. 
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"Q. Quite. Then you and I understana one 
another perfectly well. There are three 
customers of this line? 

A. Yos. 

Q- On the basis of those three custamers it 
is your opinion that the terminal atthe 
should be eliminated? 

Ae That ils correcat. 

qe If in’ the future there is a change in the 
number of custoners different considera~ 
tions would apply? 

Ae Oertainly." 

Now at page 2685 Dr. Boatright says: 

YTHE CHAIRMAN: Can we find out right there, if I 
may interrupt you? 

MR. NOLAN: Yes > 
THE CHAIRMAN; That is the usual thing with pipe 
line companies, some do and some do not you say 
provide terminal storage but in the main do they 
or do they not? ‘ 
A. In the main they do not when they are dele 
ivering the oil to the refinery. If they are 
delivering to anyone else, as a general rule 
they do furnish storage up to a reasonable 
amounts In other words if this pipe line were 
delivering to tank cars at the end of the line 
and for shipment to customers at somewhere else 
or if they were delivering to a boat or a thing 
of that sort it is perfeatly normal for them to 


furnish storage for gauging and loading and they 
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"do that but where the pips lines deliver 
primarily to a refinery and shiv right directly 
to the refinery, it is not common for them to 
furnish the storage at the refinery.’ It ig com- 
mon practice for the rcfinery itself to furnish 
that Storage, which in turn furnishes the storage 
for the check gauging." | 
fhat is what I wanted to read to the Commission there. 
Now £ think in this regard I 
Snould call again to the attention of the Commission 
what I referred to the other dey as to what Dr. Boat= 
right says as to what the usual thing is for a refinery 
to provide in the way of storage for its own requirements. 
He deals with that in Volumes 17 at page 2365 and there he 
Bays: 
"Furthermore, I advised Mr. Morrison, that I dia 
not think this chargs was proper because of the 
fact that it is common for refining companies 
to furnish, at the time they are built, approx- 
imately sixty days‘ storage. That isa pretty 
general rule» Tt is borne out here particularly 
by the Imperial Oil Company Refinery and the pro« 
jected refinery of the British American Oil Com» 
pany contemoletes eg 240.000 barrels storage for 
a four and a half thousand barrels a day refinery." 
Now E£ want to eall attention to that because it~ does seem 
to me that it might be said that ths proponents of the 
terminal storage, as we have had them here before thin 
Gommission, are sesxing to get the pipe line company to 


provide storage which pexhaps they should be providing 
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Ls) 
themselves at their own expense in their own refinery 
yatd. Now when these psople como to this Gommission 
and urge the construstion of terminal storage, either 
construction or the maintenance and operation of tere 
minal storage, by the pipe line at the Calgary end, 
they are putting forward either one or other of two 
propositions, first, the purpose, that the storage is 
required for the purpose of proviatre Bacauets storage 
at or near, providing adequate ger vice to refineries, 
adequate delivery service to refinuries which are 
Situated at or near he terminals of the pipe line, which 
refinery car be norred conveniently by service pipe line 
and they say for ey pecple,- that is one group, that 
is one class of thing.=- for the proper service to those 
people you should have terminal storage and the other 
purpose Te tO provide adveguate storage to those who de- 
pire to take delivery from this terminal storage in 
railway tank cars or railway tank trucks. Now the 
question must be approached ther from the standpoint of 
those two kinds of service which the terminal storage 
wculd be expected to fit into. Now I think it is a 
matter of 5ome regret that the Commission did not have 
the benefit of the views of the Imperial Company as to 
the bebe iby of the Royalite Oil Sompeny operating 
terminal storage Be Calgary end, because we did not 
hear anything, as I veoall. direct from the Imperial as 
an operating, as 2 perinite company, about that, but we 

do Know that the Imperial Company takes its refinery 

requirements from day bo day indiscriminately from 

etna the Royalite atorage in that vard or from the 


excess storage, the 129,000, you will remember what the 
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Storage situation is down there, there is storage 
amounting to 320,000 barrels, 200,000 of that belongs 

to Royalite under this rental a Praneanonen 120,000 of 

it belongs to the Imperial Refinery. Now Mr. Moore 

told us that when he wantec a quantity nf crude to 

put through his refinery he drew it indiscriminately, 

he drew it indiscriminately, from either his own 120,000 
or Mré Coultis? 200,000, so I say then, it AT DOCLEnE 
not unfair to say that so far as the Imperial is con= 
oerned it does seem as if the Royalite is supplying at 
ite Own expense some supplementary storage, the Royalite 
it might be said is supplementing at its own expense the 
Imperial's storage because we have it in evidence, using 
Dre Boatright’'s measure, of sixty days' storage, it would 


appear that the 320,000 was not too much,- and they did 


not find it too much, it apparently was an adequate, a 


reasonable amount of storage, that is to be assumed per= 
haps, up to the first of May, 1938 and the Zact that they 
used the whole 320,000 had, perhaps I should not say that, 
a have no reason to know they did not use the whole 
320,000 before the first of May, 1938, the reason that 
they used the whole before the first of May, and the fact 
that Mre Moore says he usen now indiscriminately the 
320,000, it makes no differense to him when he is with- 
drawing suppiies for his refinery, or for any other re- 
finery as a net eee of fact, because he told us if he had 
an order from the Brit‘ sh American he would go and take it 
cut of the storage and it would not matter to him whether 
it was out of the Royalite’s 200,000 barrels or the 


Imperialts 120,000, so having in mind the size of the 
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Imperial's operations and what they would ordinarily 
require under Dr. Boatright's rule, ebout sixty days, 
that the Royalite, so far as the Royalite and tho Im= 
perial are concerned, that the Royalite is supplement 
ing at its own expense the Imperial's Refinery storage. 
Now the Be A» on the other 
hand, the B. Ae takes tho position that the Royalite 
should operate terminal storage ana Mr. Harvie suggested 
that the British American might desire to run services 
lines from its refinery, new refinery, into the terminal 
storage, not to tap the line at a point away from the 
terminals, but to run their service lines into the ter- 
minal storage that is why Mr- Harvie supported the sug> 
gestion that the pipe line should provide terminal 
storagee Now if we give full effect to that, Mr. Harvie's 
company would be simply reducing the expense which, in 
my submission, it should ordinarily be obliged to undere 
take and that is to provide normally for itself adeyuate 
refinery storage, again using the rule, the measure of 
sixty days, which Dr. Boatright gives, and further than 
that Dr. Boatright says, or pointed out they seemed to 
be providing for 240,000 barrels of storage. Now if the 
British American is providing amply for storage in their 
own refinery yard, thea why ask anybody, be it the 
Royalite or the Imperial, to carry terminal storage for 
them? It seems to me that the normal thing for the 
British American to do would be to take off a service 
Line from that trunk line, somewhat in the fashion that 
Mre Plotkin has requested, and run the service line to 


4¢B own refinery yard direct from the trunk line. 
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poke wide. 
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Now the necessity for any 

refinery, leaving Plotkins" refinery aside for the 
moment, the necessary for any refinery top = if there 
be a necessity,- to provide ita own storage up tc sixty 
days’ requirements, and we might even come down some- 
thing from sixty daya' requirenents., but if that ist to 
be accented, and there is ro evidence to the contrary 
here, that they should be expected to provide its nwn 
storage up to sixty days! requirements, then it seems 
te me that the necessity for the pipe line to provide 
any storage at the Galgary end has disappeared. Further- 
more it must be remembered that in this particular con- 
nection the pipe line kes 118,000 barrels of storage at 


2 


Turner Valley. Now that is not to be disregarded in 
these calculations and I say it must be very much kept 
in.mind and it is, in my eubmission, i+ is inconceivable 
that any interruption in the line,- because that seems to 
be one of the reasons entering into their being some 
necessity for this storage,-it seems to me inconceivable 
that any interruption in the iine wevld extend beyond the 
period of tine sufficiently long to make tnis sixty days’ 
Bupply and adequate one, I mean an inadequate one. 

Now the fame remarks apply to 
the British American. apply to the Lion as well as to 
the British American. Now thore was considerable evidence 
Bubmitted by Mr. Plotkins about his own particular con- 
dition and why he thovght that there shovld be storage. 
Well if Mr. Plotkins intends to tap the line ana he is 
hopeful that he will be accommodatcd in that respect, if 
at some plase short of the 


he intends to tap the line a 


Calgary terminal, thenwhy does he want storages 1.2 the 
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Calgary terminal? That would then seem to be Some= 
thing over and above the ordinary pipe line service 
because you see the oil would be going past the con« 
nection and into the terminal, into the terminal, into 
the terminal storage, kept there for Mr. Plotking, for 
whatever reason you like and then drawn back out of the 
terminal storage down back the pipe line again, through 
his service connection and into his refinery tanks. Now 
that being so, it seems to me that Mr. Plotkins is asking 
something out of the way and, not that he should not ask 
it, wat if he wants that;*+ not that he should not ask it, 
and I will go further and not that he should not get it, 
but let us treut it as ar out and out storage proposition 
and let Mir. Plotkins,pay, just as you would pay to store 
a car ina garage, because it seems to me the peculiarity 
of Mr. Plotkins' operations, as it will be, when he has 
completed his negotiations, if he ever does, with Hr. 
Nolan's client, and gets the service connection, then I 
think it will be eliminated, but I am afraid it is 
rather easy to see what iir- Plotkins has in mind, Mr. 
Plotkins maintains only seven days? sAtorage. that is 
what the evidence is, seven days’ storage. Now that is 
far short of what Dr- Boatright says is the rule and of 
course if he only has seven days' storage then it would 
geem that certainly what he is trying to do is to im- 
pose upon the pipe line company a storage obligation 


which he should bear himself. 


Then the only remaining propos- 
ition which seems to me can be reasonably put forward, is 


that the pipe line should be expectod to provide terminal 
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Btorage for, so-that adequate delivery facilities would 
thereby be available to ovtside refineries who take by 
railway tank cars or by tank truck. Now there must be 
something »dorne in mind there, up to now this pipe line 
division has never attempted to discharge or never ac- 
cepted any such obligation. They have never yet loaded 

a single tank car for anybody. The Imperial Oil has done 
that». The Imperial Oil Company has loaded, take the 
dngloCanadian Oil going to Brandon, the Imperial Oil 
vompany,~ the Royalite brings it in, delivers it to the 
Imperial Oil you might say, for the account of Anglo, 
then the Imperial Oil loads thot in tank cars and sends 
it off to Brandon and the Anglo-Genadian pay the Imperial 
@ loading charge, of 5¢ a barrel.» Now if the Royalitec-= 
THE CHAIRMAN: aa not at all for tank trucks? 
MR. FRAWLEY: And for tanks trucks, there has 
never been anything loaded there at all. That only came 
up once in the evidence, that for a short period iir. 
Plotkins had some facilities there for tank trucks, but 
all the evidence is to the sontrary, that there is no 
tank truck delivery out of the Imperial storage at East 
Calgary. They say they have not the facilities. I was 
going to deal with that in a moment. 

THE CHAIRMAN: If I may interrupt, tu see if L 
you say in effect this, as I understand 


follow you so far, 


4t, that so far as the refiaeries are concerned, effect 


should be given to Plot'ins' suggestion that there should 
be permission to tap lines? 
MRe FRAWLEY: Yes. 


THE CHAIRMAN: But that they should provide 
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their own storage at theiy own expen se? 

MRe FRAWLEY: Yes, the refineries. 

THE CHaTRvAN: But with regard to these other 
refineries storage shoulé be provided for them so that 
these users of crude may have available to them a supply, 
if they choose to buy it end put it through the pipe line. 
liRe FRAWLEY: Yes, but I have not quite com 
pleted my submission because I still intend to relieve 
the Royalite of even that, of even that. I say ap to the 
retineires you are quite right. Examine the Imperial's, 
examine the B. A.'s8, examine the Lion's suggestion and 

I say when they say "we want terminal storage", they are 
only asking the pipe line to do something they should du 
themselvese So much for them. Now there is the othor 
business of getting crude away to the other refineries, 
where there must be facilities for shipment. 

THE CHA TRAN: Now are you coming back to who 
pays in connection with that? 

MRse FRAWLEY: I am going to deal with thet under 


the last heading of my "discriminations, alleged discrimin- 


ation". 
THE CHATRHAN: Very good, and you are now ate-~+ 
MRe FRAWLEY; At the business of there belihg 


some storage provided by somebody at the Calgary end of 
the terminal to get the crude cut to Saskatchewan or where~ 
ver it wants to go» 


THE CHA TRAN: Yes 
MR. FRAWLEY: Now L say if the Royalite 18 to do 


that. my first proposition is if the Royalite is to do that, 


then they should perform the other service and they should 


ae 
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collect the charges to be made therefor. They should 
replace the Imperial O11 Company altogether. If they 
are going to operate that storage then let them operate 
1%, let them load it, but at the moment the Imperial is 
doing all that, the Royalite does nothing at all, be- 
Cause as we know under present arrangements the Royalite 
@OG@S NOt own @ barvel of oil at any time. It does 

really own that pipe line loss deduction and that is the 
only oil that the pipe line et any time does own. The 
rest of the oil is sold instantaneously upon its ree 
ceipt out of the field storage, the field tanks, it is 
Sold instantaneously to the Imperial and so far ag tho 

Be A- is concerned it is always the Bo Ao'sS: so far as 
the Sunburst is concerned it is the Lion 's,sothe Royalite 
has not any at all, put that can be changed and if we say 
"Nl.et the Roval +e operate the texminal storage and let 
them provide the facilities, the loading racks and so on" 
then there has.to be quite a change there in the relation~ 
ship between these two companies and that is why I pass 
from thot asd say that ia not practical, 10. 28 20% 
practical that tne Royalite should be asked to go in and 
duplicate those facilities because the Imporial needs them. 


= 


It igs not a question of the Royalite just taking over the 


facilities of the Imperial. besause the Imperial has a 


refinery and a refiner ane merketer needs tho;:s fac~- 


ave to refine gasoline which they have to 


ilities. 


bi a) h 
send out into the market and so they need those facitlitios, 


conoiusion, thet because any sueh sug 
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Royalite provide the storage and let the Imperial col~ 
lect the money" I say "no", no, we cannot have it both 
way8, let the Royalite provide this storage these 
people are advocating and let the Royalite handle the 
facilities, collect the money, collect the 5¢, but then 
Why do that, that only means duplicating the services, 
these loading facilities, loading racks and run-ways 
and overhead pipes and all that is involved in that, so 
I say, do not dislocate these facilities at all. Wo 
one but the Imperial at the present time wnestieres to 
either sell or load and there is no reason why the Im= 
perial should not continue to do this, so that in fact 
my submission is that the Imperial should again resume 
complete control over the storage facilities in their 
refinory yards and continue to collect the loading and 


the transfer charges. 


(Ga to page number S261 } 
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and that eliminates the Royalite storage need? 

MR. COMMISSIONER LIPS=TT: Would not the effect of 
that be to make the British imerican or the Lion Oils 
pay 5 cents a barrel more for their crude delivered 

at their refineries than the Imperial? 

MR. FRAWLEY: i have not come to that yet. 
The British American do not need to pay anything. 
They just tap the line somewhere near Mr. Plotkins 
and Mr. Plotkins could easily get rid of, and I think 
in my humble submission, he should be able to get 

rid of this 6 cent oharee. He may Wind up with 
something more after he gets this line tapved. Let 
Mr. vlotkins tap the line and have his refinery storage 
and no more 6 cents a barrel loading and transferring 
charge. Let the B. Aa. tap the line and run a service 
line to their own refinery. Let the Imperial be 
situated as it is at the end of the pipeline, the 
trunkline, and the only advantage they have is one 

I do not see can be taken sway from them, and I have 
no desire to take it away from them, that they happen 
to be at the end of the pipeline and they are in 

the best place of all. I have no reuson in the 
world to suggest that there is anything wrong about 
that. They are in an advantageous position in view 
of the fact they built the pipeline..... 

MR. CUMMISSIONER LIPSETT: Would that mean supposing 
the B, A. or Plotkins then wanted 011 to job, is the 
word he used. 

MR. FRAWLEY: Yes. 

MR. GOMMELSSIONGR LIPSETP: Some of their oil, would 


your present scheme involve there would be 4 total 


nee 
~ here 


aan) 3 be -- ay 


| tiie “sett, ene co 
Tee ernie cd Sy) PE) for vet: . iad ae 
| Re pelt 

etl fiwie “so <t boos. son oe 

ert bash of5 oa tee & sapdwgniee, ake 


Nit cc = be i . ? 2 i Sa: adh 


Deea au. habe rant on . ae 


+ aot ie 


= 


entitle 


Saba se cia . ou Ay a got | oe 
Git. wy reheat q itt te bie: oil, fe enks 
Peet ae soe siti: “pada: “ie | one 


6p5 ouae. bie 3A vitbe tig wt, 1 tan 


“88% mk Howres coh oneal 
sat a a ems Te Me be a, eee 
‘RWoda gR0TW. gr dr yee ae waite red 


wee 


> ; / = _* ab 
Weity- nf sed — ovompnt ar be: ap 


an 


antec iiss. coor fait bine ae 01 
bi ui de, ct ihe ise eaee Sain 


A ke 20% _. oy ge CAE ee 
“Bduce phen! ‘chain tie om ecosta, snoxeet 
jabato: B ed 6hr5 wreds evLovat emedng. 


oe 


Jd. J. Frawley. -9362— 


duplication of that loading service, one at the 
Plotkins end of his line and the other at the end 

of the B. A. line, instead of the present loading 
facilities? Would not the logical thing be that the 
Royalite pipeline take over ali this tankage and 
distribution at Calgary because your submission 
alreaiy has involved the suggestion that it is proper 
for them to maintain 118,000 barrels of storage at 
Turner Valley? 

MR. FRAWLEY: Yes, . 

MR. OOMMISSICNER LIPSETT: Is there a distinction, 

when they have it at Turner Valley and it is proper, 
that it shoild not he proper to do the sime thing at 
the Calgary end? 

MR. FRAWLEY: They just reed that storage 
at Turner Vall cy to compensate in their gathering lines. 
They must keep running in these gathering lines and 

the trunk movement is not necessarily immediately 
eomplementary with the movement in the gathering lines. 
They could gather for tro or three days and then pump, 
Therefore, they must have storage to take up the slack. 
I think they require that storage for a different purpose. 
MR. COMMISSIONER LIPSETT: Do you see some differenos 
in principle between that and the distribution at the 
Calgary end? . 

MR. FRALEY: Yes; what you mean, Sir, is 
that they gather there, run their own limes out, 
gathering lines, without any charge, and they should be 
expected to do the same thing at the delivery end? 


MR. CCMMISSICN=R LIPSETF: The distribution at the délivery 
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end. 
MR. FRAWLEY: It does strike one that 


the incident of the Home-Millarville seemed to be a 
very striking one, that they made a large capital 
expenditure thcre and to be allowed to get that 

in the rate-base, to be quite ready and willing to 
incur that capital expenditure and not willing and 
ready to make some delivery at the Calgary end. 
Frankly, I see a distinction. after alla. tneuniGes 
line is there. It is something like a railway company. 
A railway company probably, I do not know, perhaps 

it 1s not right but I was going to say spent money 

to pick up at the receiving end and they also make 
delivery at the delivery end. 

MR. COMMISSIONER LIPSETT: It is not anything that 

ie Deane Lorcec on. them. if they did, take over 

these tanks,because that really is the present 
Situation and the situation suggested by the Imperial 
and the Royalite, the only thing that has not been 
much diseussed is how far that would carry them. 

If the Royalite does get the tanks at Calgary, whether 
the logical conclusion from that would not be that the 
Royalite do all the distribution from those tanks 

at a comparable charge to the Imperial, to the British 
American, to Plotkins, or to anyone else. 

MR. FRAWLEY: As we see it, are there not 
two separate and distinct things? We anticipate 
there should be delivery to the refineries at the 
Calgary end by ser“ice pipelines, so that the B. A. 


and the Lion will take the oil by the service pipeline 
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in to their refineries. The question of handling 
©Floading for outside delivery, that is something 
Which 1 thihk if the Ryalite has to do they should 
eeu fees TOr tt and maybe a profit. I presume it 

is a profitable operation. But that would not mean 
that leads us to necessary duplication of loading 
facilities, which I think, perhaps, our minds have 
not been sufficiently directed to up to the present. 
MR. CUMMISSIONZER LIPSETT: It might be gotten over 

by the storage tanks including distribution equipment 
at the tanks. 

MR. #RAWLEY: Lodo nov TOLlow you, voir. 
The loading facitities are extra. There sks n= ae ely 

of equipment that runs along the track. 

MR. COMMESSEONER LISSETT: Convenient to the tanks? 
MR. FRAWLAY: There are connections fo 
the tanks but they extend along for a long distance 
along tine tracks, for loading facilities. The Imperial 
needs them. The Royalite has nothing to do With the 
refined product and the Imperial has. and they seem 
to be the same loading facilities. Perhaps, I am 
just travelling outside the record there and I should 
not do it at all. If there was a separate and distinct 


set of loading facilities for the refined goods there 


suggesting if they are the same loading facilities 
there will be a complete duplication because the 
Imperial must keep theirs and we would have the 
Royailtte going out and building more. 


THE CHALRMAN: While they are capable of 
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doing that at the present ttime. 

MR. FRAWLEY: Unless they are two separate 
things. I would think the loading facilities are 
adequate. But if it leads to duplication,why do it? 
let things remain as they are, and let the Imperial 
continue to do their job of loading and transferring 
and charge for and collect the fee in connection there- 
with. But let them again resume the management and 
operation of that storage and not have the present 
situation continue whereby the Royalite is paying. 

MR. COMMISSIONER LIPSETT: Is not that involved with 
the proposition that there is by reason of the present 
facilities some discrimination against - the extent 

of & cents or the profit out of that 5 cents - against 
the B. A, and Plotkins and also some discrimination 
against the small refiner like Munro or this Reu Deer 
one, who complained that he could not get supplied at 
all through the pipeline? 

MR, FRAWLEY: Do you mean the Lion now or 
after he is tapcting the line? If you say the Lion now, 
he is two miles away from the nipeline and there is 
not any taping. There is not any direct line, sc 

he has to get it as best he can. 

MR. COMMISSION :R LIPSETT: The Lion in the future. 

MR. FRAWLEY: That isa different thing. 
MR. COMMISSIONER LIFSETP: The Lion in the future. 

They have a two-fold desire. One to make sure its own 
refinery is supplied,and secondly, he is able to job 
the surplus that he cananot use in his own refinery. 


MR. FRAWLEY: That is quite different. I am 
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eertainly keeping that in mind and I want to deal 

with that. first of all, the Lion can take what 

he wants through his own pipeline cover to his ow 
refinery yard. Ef he wants to carry on a jobbing 
business there he must build extra storage and who 

is to deny him the right to run through as much oil 

as he wants through that service connectiion, either 

to supply his own refinery requirements or fill up 

his tanks for jobbing crude oil to Saskatchewan or 

to Hong Kong? That is a perfectly legitimate business. 
There can be no interference with that if he builds 

his own storage and he takes the oil through his 
connections. 

MR. COMMESSIONER LIPSETT: That suggestion will involve 
Preneine the crude oil from the pipe dow to this 
refinery and then back to the railway. 

MR. FRAWLEY: He would have his own loauing 
facilities therd at his own refinery. He has trackage 
there at his refinery, anc he would construct loading 
facilities. 

MR. COMZSSIONER LIPSETT: Then the B. A. would have 

to do the same for shipping their crume, and you would 
have more duplication in that way. 

MR. FRAWERY: Then there is the other way 
of doing it, if he did not want to take his jobbing 
gasoline or jobbing crude to his own plant. We have now 
under my suggestion the Imperial operating this storage. 
They have plenty of crude oil and they have plenty of 


Loading facilities. Mr. Plotkins or anybody ecmes 
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along and says "We want crude oil for some Saskatchewan 
refinery." It is a straight buying proposition. 

Iiy. Nolan has helped to solve the difficulty there 
because Mr. Nolan says his clients will sell crude oil 
to all comers if they will take it away in tank ear 
quantities and pay the field price plus the pipeline 
charges plus some handling charge. That solves the 
Guercecurvy. Il have dealt with that more fully a little 
iater on. Mr. Nolants statement goes so far as to say 
he cares not, his company cares not who these people are 
or What they want it for. Whether it is an oil broker 
or a Saskatchewan refiner or his bitterest competitor, 
the Standard Oil Company of California or anyone you like, 
they might come to Mr. Nolan and say they want crude 

oil from that storage. They elso say "We have made 
arrangements with the Conservation Board for the pro- 


duction,"that is a necessary preliminary. Having 


made that arrangement they come to Mr. Nolan's clia ts 


and say “We want so many tank cars of crude oil loaded 
from your tanks through your loading facilities on 
tank cars on your track. We are taking it away to 
Saskatchewan. You need not care where we are taking 
it but we are taking it away." Mr. Nolan*s company 
sells that crude oil. That goes a long way. ‘That 
solves this whole question of what has been in lr, 
vlotkins' mind and was one of the first and principal 
grounds of alleged discrimination. "They do not want 
me to job oil. They seem to think they want that 
privilege for themselves." Mr. Nolan has cut that 


ground away. 
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MR. COMMISSIONER LIPSSTT: But supposing Mr. Nolan 
says "Yes, I will do that, and I will charge you the 
posted price, plus the pipeline rate and plus 10 

cents or plus 15 cents for handling charge" ? 

MR, FRAWLEY: ily €ars would have been very 
open if Mr. Nolan had said that. 

MR. COMMISSIONER LIeSETT: I know he has not fixed any 
price, but suppose 5 cents, and that involves a 3 cent 
profit. 

MR. FRAWLEY: At the moment Mr, Nolan's 
company - he will be very glad to hezr me say - his 
e@perial client is not yet ainublic utility., His 
Royalite company is one or almost one. 

MR. NOLAN: Almost. Not quite. 

MR. FRawWLEY : It is gradually coming. "It 
won't be long now," as they say. 

MR. NOLAN: It depends on when you stop. 
MR. OGIMESSIONER LIPSET?: I am afraid I am responsible 
for this delay. 

MR. FRAWLEY: Mr. Nolan is going to take 
it all back again out of the public utility olass. 

The question of terminal storage can be solved and what 
appeared to me at least to be the problem can-be salved 
by giving back to the Imperial their storage, eliminating 
Royalite from the storage. They have never really 

done their job. If the Royalite is going to store oil 
then they operate these facilities. Let them make 

the deliveries. They are going to be a common carrier 
now. But Il say they are going to do a comnlete job 


oF na job tat: ait. So I suggest, let the Royalite 
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deliver the oil. They run that orude oil into these 
storage tanks and the fact that the Imperial has oil, 
plus wir. Nolan's statement they are going to sell it 
at the field price plus the pipeline rate and plus a 
fair handling charge and that fair handling charge is 
something which shoula be the subject of review by 

some body. I agree that they could defeat the whole 
purpose by saying there would be a 15 cent handling 
charge. 

MR. OUMMESSIUNER LIPSETT: That is what I was coming at, 
It would be surject toreview if it was a pipeline 
charge. It would not be subject to review if it was 
an Imperial charge. The Imperial might say "We want 

5 cents or 10 cents a barrel for this service." It 
may be that they would be anxious to do that so as 

not to encourage these others. But it all comes back 
to the question of whether present corditions give rise 
to any discrimination. 

MR, FR:AWLGY: That is really why I have 


dealt with that. 


THE CHAIRMAN : As I understand your submission, 


you say "Put this back in the Imperial's hands.” Don't 
you add as a rider to that that these people who do 

not wish to »ay the Imperial's prices, because they are 
exorbitant, have an opportunity of setting up their own 
tanks and jobbing all they like at their own doors and 

in their own yards? 

MR. FRAWIBY: I have said that, that was my 
first alternative. 

THe CHAIRMAN: And consequently this question 


of the Imperial working a discrimination does not arise. 
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J. J. Frawley. 
The Imperial jobs, if it does, from its own tanks in 
its owm yard . Every other refiner has pene 
the same privilege, by having tapped the line, just 
as the Imperial has tapped the line. At least the 
line has come to its end in the Imperial yard. the 
others have to tap. But granting all that and giving 
fuli force to your argument on that point, what about 
the persons who have no refineries and no yards and no 
storage in Calgary, and who have arranged to buy orude 
oil and have it transported through the pipeline? 
What about them? At the moment I do not see anything 
discriminatory as between all the refineries, but what 
about the fellow that we have been speqking about with 
the tank trucks? 
MR. FR:WLEY: Yes. 
THE CHALRMAN: Say the Iftunro man, where 
his distance to tap the line would make it an impractice 
able thing. 
MR. FRAWLEY: He is forced) to. go to 
somebody, presumably, that has terminal storage or 
has some storage of some kind. Under my submission. 
he would go to the Imperial Oil and the Imperial Oil 
has said that they will sell him. They will sell to 
him first in tank cars, 
THE CHAI RMAN: ur to British American cr 
Plotkins, they have their own storage too. 
MR. FRAWLEY: Yes, 
THE CHALRMAN: He is then not in a comparatively 
favourable position because they naturally are going to 


charge him fa that and it is, perhaps, right that they 
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Bhould, 
MR. FRAWLEY : i think we shoulé@ stop right 
there and examine that. From what I took Mr. Nolan's 


statement to be - and the reason I amreferring to 

that so much is before that we had hothing and rather 
than call a lot of people here and spend 4 1¢°t of 

time on cross-examination, Mr. Nolan made that state~ 
Men and Ll amearelying on it. Let us see what he said. 
We canrzrely on that. But Mr. Nolants statement would 
just amount to nothing if Mr. Nolan's people were to 
charge the field price plus @ pipeline charge and plus 
something that was a profit, purely and simply, 25 cents 
or more per barrel, for instance. That is, to use a 
common expression, a "hold-up". Then there would be 
nothing in this statement of Mr. Nolan's. But I take 

it to be something different. I take it that Mr. Nolan's 
company, being honest and reputable people, are going 

to charge the field price, the pipeline rate and a fair 
handling charge, no more and no less. Just a handling 
charge. That is what I took i'r. solan's statement to 
be. We will read what he says, because I made a 

move or it. Page 4261 in Volume 29, No, that is: 

not the right citation. I will have to go on, Sif, 

put I will come back to that and i will give us a 
summary of it. I will give you my own note here, whioh 
was made when L was reading whit :ir. Nolan said. 

Mr. Nolan said his company was prepared to sell crude 

to those who wanted it at the poing: Tiela price, 

plus the pipeline cost, plus a handling charge to load 
it in tank car lots at the refinery. at the same 


time he said that his company could not load tank trucks 
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because they had not the facilities for loading but 

if the demand for loading tank trucks was suffioient 

to justify the investment in loading facilities of that 
kind that would be done. : 

THE CHslRMaN : | Yes, but you see, there is 
nothing in there to suggest loading at oost. 

MR. FRAWLEY: vlus a handling oharge to 
load it in tamk oar lots at the refinery. 


THi CHal RAMAN: Yes, a fandling charge, 
MR. FRAWLEY: Yes, quite true. 
THe CHAT RMAN: That handling charge would 


normally and properly involve a profit. 

MR. NOLAN: It would be 5 cents. 

MR. FRAwLEY: All I Was thinking about is, 
something over and above that. that would be a profit 
on the sale of the oil. 

MR. COMMISSIONER LIPSETT: Mr. Plotkins. said, if I 
remember correctly, that the cost to them would be 

14 cents and the charge was 5 cents. I do not remember 


anything being said by Mr. Nolan to alter that 5-scent 


charge. 
MR. FRAWLEY: ro, but Mr, Nolan did not 
mean 15 cents or anything of that sort. I%8 would 


be some turn-over profit on the crude then. 

MR. COMMIESSICNER LIPSETY: I am certain he did not 
mean that. 

MR. FRAWLEY: . I was prepared t pursue my 
view in the matter by accepting the 5 cents. That is, 
of course, of a cost plus. 

MR. COMMISSIONER LIPSETT: It was only that I was 


putting to you there is a 3% oent discrimination as 
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J. J. Frawley. 


between one user of the pipeline and another. 

MR. FRAWBY: Lt is difficult to combat 
that, Sir. That is probably true. But whether I was 
going too far or not li did think “Ir. Nolan's statement 
disposed of the complaints of Mr. Hyde and Mr. Munro, 
Of course, taking the view that they have no right to 
Sevseiy tore than The cost out of ‘this Handhiwe.. wees 
MR. COMMISSIUNGR LIFSETT: If it comes to this, it 
Means first of all the competitor vays 5 cents extra 
over and above What the Imperial pays. Secondly, it 
means, and that sum includes a profit of 33 nts, 

the Imperial then have that 5% cents a barrel deduction 
in their case, which might make a difference between 

the two competitors of 83 cents. 

MR. FRAWLEY : You have to say either one 
tihime-or the other. You have to say the Imperial have 
Comercio b GO all comers at. the field price plus a 
pipeline charge plus a handling charge. You see, you 
may say up tc now she Imperial has had a distinct advant- 
age in this pipeline rate, because be it whatever it 
was, 15 cents or anything else, it certainly was a 
profitable operation, and the Imperial owning and 
controlling Royalite you might say in a sense they had 

a big advantage on the other refinery in the laid down 
COs0 OF tne crude. It is verfectly consistent to 
follow it through that way. 

MR. CCMMISSICNER LIPSETT: I think it was on the 3lst 

of January that that statement of ir. Nolan's was made 


and 1 think it was made before Exhibit "129" was put in. 
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MRe FRAWLEY: It was somewhere near Bxnibit 
R129", 
MAJOR LIPSET?: It is, my note is that it was 


just after Exhibit "129" was put in. 


MRe FRAWLEY: Yes, I think that is perhaps, 
that is it. 
MAJOR LIPSETT: My recollection, Mr. Nolan,is 


that that qualified a previous statement. 
MRe NOLAN: Which? 
MAJOR LIPSETT: That that statement made on that 
date reiterated or supplemented the previous statement 
Which you had made. 
MRe NOLAN: No, I think I was asked sir to 
ehunciate a policy and I was not in a positian to do so 
and I had to inform myself and then I came back at page 
3386. 
LiKe FRAWLEY: That is the first time, yes, 
and then it was repeated because it was the repetition 
which I noted, but you can take this, sir, Volume 27, 
page 3386 and I will read what Mr. Nolan said there: 
“iy instructions came verbally and they are to 
this effect. fe are prepared to sell crude to 
independents, either tank car lots at the posted 
field price, plus transportation charge and plus 
handling charge- Then so far as the tank wage 
gons are concerned. EB bethneteh Stee we have 
not got proper or sdcquate facilities for tank 
waggons or tank truck loading at the hast Calgary 
refinery, and whether or not it would be advane 
tageous to make that investaent depends upon the 


demand that there is for tank waggon or tank 
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"truck crude, and whether it be of sufficient 
quantity or whether it be constant or spasmodis.. 
In other words, whether there would be sufficient 
demand to justify the investment to provide that 
additional service." | 
And that is substantially what Mr. Nolan said later, he 
reiterated it, and we will find that, sir, what Mr. Nolan 
Baid the second time but that is uite sufficient, that 
statement which I just read is all that Mr- Nolan said 
on the later occasion and you are quite right, Mr Chaire 
man in saying that that might be, supposing Mr. Plotkings 
is right, that it is a cent and a half, well it is 5¢, 
that makes-a 33¢ profit, well that is pretty fair. 
THE CHAIRMAN: <L do not think Mr. Nolan ever 
formally bound himself to 5¢, because it might for any 
reason become more expensive, labour might become higher 


and everything elsc. 


MR. FRAWLEY: Oh YeSo 
THE CHAIRMAN: I did not understand, and I am 


speaking only from memory, I do not find my note of it, 
Tt think itis in my first book, but I aid not undersrand 
Mr. Nolan to say anything more than he would charge a 


handling charge without designating how many cents that 


handling charge wovld be. 


MR. FRAWLEY: . Well no. you are perfectly right. 
THE CHAIRiWA N: We know what it is now. 
MR. FRAWLEY: . That is it, we know what it is 


now 80 what Mr. Nolan meant, it is fair to say, 18 that 


it will be 5¢ under present conditions and if costs gu up 


it may have to go up tuo. 
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THE GHA IRAN; mre Nolan of course was speake 
ing from instructions and he said what he had to say, 
according to what his instruction was, and E do not 
think we could extend it by inferences, if it ever be~ 
Game necessary to stress it. 
MRe FRaAWL SY: That is true. At the moment it 
i8 simply "plus a handling charge". 
THi CHATRiA i: Je have taken a lot of time but 
I thought we might save time later, it is just too bad for 
them if they locate their refinery a long way away from 
where this pipe line is. 
MRe FRAWLLY: Yese 
THE CHATRwAN: But if you are going to advocate 
that there be distribution to anyone who wants to cone 
along with a tank oar or a tank truck, then there must be 
Btorage somewhere. 
MR. FRALEY: That is right. 
THE CHAIRMAN: And if you are cnly going to 
regulate the pipe line, if you think this Commission will 
so recommend and its recommendations be implemented, those 
people just cannot say what the handling charge is unless 
the pipe line is going to do it, if it is going to do it 
it will have to provide storage in tanks and that capital 
expenditure must be thought of now. 
MR « FRAWIEY: | There is great forsee in what you 
fay, there is just enough force in it that it almost foroes 
me to say that the Koyalite O1l Company, being the only 
thing at the moment that we are treating asp being subject 
to regulatory provisions, because I quite agree--- 


THE CHA IRAN: - Shat is all that there if up-to- 
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MRe FRAWLEY: Yes, then we come back to the 
Royalite Oil Company operating the storage facilities. 
There will be some adequate facilities there, loading 
facilities, which they will have to take over, they will 
collect the charge, whatever it is, and then this Con- 
Mission can say, and its successors can say, what that 
Charge shall te and that would appear to be the most con= 
sistent way of disposing of it because I was quite for- 
getticg that the purchaser would be in the hsnds of the 
Imperial Oil as to whether or not they made that charge 

5g or 10¢ or 15¢, they could say "that i5 our charge, like 
it or not", but if the RoyaLite Pipe Line Division did it 
then this Commission, and subsequent Gommissions could say 
“well now we have the right to fix that charge just like 
we have to fix your pipe line rate". 

THE CHAIRMAN: E am not suggesting what your sub- 
mission should be. 

liRe FRAWLSY: No, but I can see-=—-~ 

THE CHAIRMAN: But we are interested in having it 
clear, whatever it is. 

MRe FRAWLEY: dell that is, you are quite right 
wir, and the first submission , my submission, gS I put it 
to you, leaves me to leave it entirely in the hands of the 
Imperial, because my suggestion is to save duplication of 
facilities, that the Imperial should have it. Now I see 
force in what the Commission is saying and I am now pre- 
pared to submit that the Royalite Oil Company, which is 
the only thing that can be, with respect to which any re~ 
gulations can be made at the moment, should take the term= 


inal facilities at the Calgary end, operate them com= 
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pletely, operate everything which has to be operated in 
connection with these terminal facilities, deliveries, 
in other words, distribution into tank cars and tank 
trucks, and there should be some regulation as to what 
the charge should be, that this Commission will be able 
to say that the cnarge should be at cost to everybody, 
without any latitude for any profit which would work, 
or which would be capable of working, a discrimination 
against some of the people who went there to take aay 
crude oil, 

MAJOR LIPSETT: Should delivery at this end be 


included in the rate or put in as an extra? 


MRe FRAWLEY: Quite as an extra, sir. 

LuAJOR LIPSSTT: You, on my suggestion it would 
have to bee 

MR. FRAWLEY: Yes, my Suggestion is that the 


Pipe line rate should not be asked to bear any burden of 
the operation of ae torminal storagee The pipe line has 
done its job when it has delivered into that terminal 
storage. | 

THE CHALRiiA N: Now does your submission involve, 
I have no views about it, I do not want you to accept any~ 
thing that I am saying as my view, one way or the other, 

XI just want you to express your views, does that involve 
now the expenditure of money for storage tanks on tho part 
of this company, it is suggested the Imperial owns their 
tanks, they are not going to hand them over then for use 
in delivery to tank cars and tank trucks and the likey So 
far as the Imperial is conserned you say providing they 


are taken care of, they san get their own storage. 
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MRe FRAWLiY: Yes o 
TH CHALRiAAN: You ignore them, but you say 


there is a class of the public that wants oil, that the 
pipe line companies should serve, and sc they need 
terminal storage tanks, where do they get them, do they 
buy them? 

MR. FRAWLEY: They either construct them or 


rent them from people who can afford to let them have 


them. 

THE GHAIRIAQ: Well now where does our evidence 
lead us? 

MRe FRAWLEY: With respect to the rentals? 

THB CHAITHMAN: As to which should be recommended 


if either and where does the capital structure go then, 
where does the return of thas money come from, not in the 
Beven centg odd? 

MRe FRAWLEY: No, no, it is not any part of the 
Pipe line rate, it is a separate operation, it is a sép- 
arate operation and they charge for it. 

THE CHAIRMAN: Bus where are they going to get 
that capital to provide those tanks, if they are building 
then,where are they going to get the tanks, if they are 
going to rent them, if those pevple who have téinks héve use 
for them now? 

MR. FRAWLEY: ‘jell they will perform that op= 
eration a8 a separate branch of their business and it will 
not have anything to do with the cost of operating the 
pipe line, therefore it will not find its way into the 
pipe line rate at all. They will go out and buy or rent 
storage tanks and secoup themselves by the charges made af 


part of their business in a separate compartment imeporar as 
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the pipe line rate is concerned, because the people who 
only transport oil and at no time desire their Storage 
or the use of their facilities or loading facilities, 
will not be asked to pay anything at all. 
MAJOR LIPSHTT: Might that not involve us in an 
illogical result, Mr. Frawley, if we consider that the 
duty of the pipe line ended when they got to the storage 
tanks, that is to the outside of the storage tanks, under 
what theory should we try to compel them to spend capital 
to erect tanks beyond that. 
MRe FRAWLEY: You would have a pipe line, let 
us say, as @ public utility, you would have the operations 
of the yipe line under,= and all of its operations,~ under 
the jurisdiction of some regulating body and it would not 
be an improper step to say that a function so closely re- 
lated to the delivery of oil, although not enterin into 
the pipe line rate for the transportation of oil, al- 
though not entering into the transportation rate, Should be 
a proper subject of some rules and regulations laid down by 
this regulating body. 
MAJOR LIPSETT: Including the building of a tank. 
Phe reason Il put it--- 
THE CHAIR: AN: where are they going to get that 
money, Supposing they had no money? 
WAJOR LIPSiuTT : Yes, and if we were going to 
say, Mre Frawley, that they should build a tank or rent a 
tank at the end of the line, equally should we not say 
that they have adopted a very good arrangement by renting 
the tanks fron the Inpcrial. 
MR. FRAWLEY: Yes, well the Chairman put it to 
me, where are they going to get the money either to build 
them or to rent them, well where they got all their money 


to do all the rest of their things. 
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MAJOR LIPSETT: The rental of the Imperial tanks, 
they suggested is included in the cost and should be in- 
cluded in the rate. 
MR. FRAWLEY: Yes, that is what they say. 
MAJOR LIPSETT: Thore is somes alternative to 
that, it could scareely be, "ch letsthem buila a new 
tank", 
MR. FRAWLEY: Yes, all we say is, here is a 
new job you have got, go out and build some tanks, you may 
have to borrow some money, after all we are dealing with 
real people, we are dealing with the Imperial 011 Company 
one of the biggest companies in Canada. 
MR. NOLAN: NOs 10° 
MR. FRAWLEY: well we are dealing with the 
Imperial organization, the Royalite Oil Company, that is 
big enough for me. This Commission says to them, it fol- 
lows from my submission that,"you must now operate some 
storage tanks,"is it any problem to the Royalite Oil Com- 
pany to find money? Look at their results. Look at their 
operations for the past years, let them go and build some 
tanks and we are pointing the way in which they will ree 
coup themselves for that capital expenditure, that ipa ti 
MAJOR LIPSETT: Yes, but what we need, really on 
that point is to make up our minds whether there should be 
tank storage at the terminal. 
MRe FRAWLEY: Yes- | 
iAJOR LIPSETT: Now if there should, if that is 
answered in the affirmative, is it not as reasonable that 
they should rent oxisting tanks from the Imperial as that 
they should be asked to go and spend new capital to duplicate 


those tanks. 
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MRe FRAWLey: Yes, that I submit with respect 
in a matter of entive indifference to me, so far as my 
Submission goes, as to whather they go and rent the tanks 
or whethor they build new tanks. I do not want them to 
Go any of the Imperial Refinery's stcrage job for then, 
= have said that and I pass from that, and I do not want 
them to undertake, because that is what they are doing 
practically, on ire ijoore's evidence. that is what they 
are doing, they are just doing part of the job that Mr. 
Moore should be doing at his own expense. 

Let us pass from that, if the 
Imperial wants to go and build some storage for them and 
They went 10, a1) righi..i6% that, be done. You see the 
Imperial has pvt the case here, that they have more storage 
here than they need, that would seem to arise out of the 
mere fact that they did rens.= but is it not a strange 
thing that we find them renting it, while they are indis- 
criminately drawing from that stovage for their refinery 
operations, that does seen to me to be the answer to the 
proposition that the Royalite Oil Company has no obliga- 
tion on. it, it is discharging an ~mperial’s obligation. 
MAJOR LIPS#TT: it seems to me that there must 
be some dead line made where the Royalite ends or the 
pipe line and the Imperial begins as a refinerye 
MRe FRAJLEY: Yes « 
taA JOR LIPSETT : But I think perhaps the first 
question you rey consider some time and give usp your more 
considered views of, is whether in fact the pipe line 
companies should have storage tanks in Calgery and then 


see where that leads:« 
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MR. FRAWLEY: That is whether the pipe line 
companies should have storage tanks in Calgary? 
MAJOR LIPSETT: At the terminal in Calgary, 
assuming that they should have storage tanks, whether 
from those tanks they should not do all the distribution 
of ie Imperial and every other person who wants to put 
oil through the pipes, I do not know whether it goes as 
far as that or not. 
MR. FRAWELY: Well I say that view eommends it- 
self to me now because then there could be some control 
over the amount of charge which this pipe line cempany 
would make for handling, for giving service to persons who 
Game to take away crude oil, which would seem to be a 


reasonable function of the pipe line department. 


MAJOR LIPSETT: It is probably worth thinking over 
anyways 

MR-e FRAWLEY: Yes. 

THE CHAIRMAN: Before you leave it though, it 


seems to me it is one thing to say "we have decided in 

the public interest.", speaking now for anybody who may 
have power to aot, "we have decided that it is important 
in the public interest to regulate and control that which 
you have", would your submission go the length of saying 
"wo will also require you to go and get something which 
you have not, so that we may regulate it also". 

MR. FRAWLEY: Well there must be some, thore 
must be some means of getting to the people, of providing 
service for the people who want crude oil, take Mr. Munroe 
and Mr. Hyde, two small examples, but enough to illustrate 
my point, there must be some way of getting erude to those 


people in the way they want it and when they want ite Now 
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~ 9384 = 


that seems to me to be a function of the pipe line ae 
mente 

THE CHALRAN: You may bs right in saying a 
certain amount of profit should be set aside to provide 
that additional service but I am only examining on what 
theory you say "go and find 100,000 more or $200,000 or 
~500,000", if you can do one, you may say "a million", 

"go and get it, we wans you to spend another million to 


Berve the public.” 


MRe FRALEY: They have done that, sir. 

MR. NOLAN: And not put it in the rate. 

THE CHAI RUAN: Yes, and not put it in the rate. 
MR. FRAWLEY: Well they have done that, sir. 
THE CHATRMAN: In the pipe line rate over which 


there would bs control,» If you do that, are you not bound 
to deal with it in connection with this rate, set it up, 


anortize it and pay them for it? 


MR. FRAWLEY: nell | congider, sir-—— 
THE CHA IRIAN: The difficulty may arise out of 


your argument > 

MR. FRAWLEY: Pes trent yf Tound more dir 
ficulty trying to find something to fit, out of this 
terminal storage, more difficulty than with any other part 
of the inquiry. It ig something entirely new, we are break- 
ing new ground. no part of this company is in fact a public 


utility, we are talking about them vccoming one-~-- 


THE CHAIRMAN: Yes» 

MR NOLAN: You are entitled to assume they 
will be. 

MR. FRAWLEY: Yes, well on that assumption then 


44 is not a far ery from regulating the operation of that 
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trunk line and the gathering ees and going Pavers 
further and offering some recommendations es to the 
proper regulation of the further step, the last step, 

the delivery facilities; gathering facilities; trunk 

line transportation, delivery facilities, Is it im 
proper to suggest that in tue Commission's recommenda- 
tions tnere should he included,that they should also 

deal with that on the assumption that some rogulating 
body is also going to deal with delivery facilities of 
this potential public utility. 

MAJOR LIPSETT: Is it not simplex for you con 
Blderably, Mr. Frawley, under wr. Nolan's scheme, which 
the Imperial and the Royalite have put forward under 
Which the Imperial says “we are willing to give Rczalite 
all the storage tanks’ and the Royalite says “well we are 
willing to take those", there might be a question of 
what is the correct rental .or the capital value or some- 
thing of that, have they not gone some considerable dis~ 
tance towards solving that, if it is a pan eerie for 
the pipe line to give, they have gons a long way towards 
providing the facilities. 

MR. FRAWLEY: But there, as Il say again, they 
are doing the Imperial'’s jon at their own expense, in 
doing that. 

MAJOR LIPSETT: TL was wondering how far that in- 
volves everybody and whethor it did not mean that all this 
gece peeled should be the job of the Royalite from trons; 
Btorage tanks. 

MRe FRAWLEY: Well that ef course is all pound 
up in the pipe line rate and my objecticn to that Les 
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MR. FRAWLEY: The people who have no con+ 
cern with the terminal storage, should not be exnectea 
to pay fov it, whomsoever you like, hr. Brown sells his 
o11 to the British American Oil Coipany and the British 
American Oil Company has got plenty of good storage in 
their refinery yards, now hir. Brown pays the pipe line 
rate, it is quite true, because the price of his crude 
is correspondingly decreased but why should iir-e Brown 
eare about the Royalite Oil Company carrying a lot of 
terminal storage in Calgary to send oil to Saskatchewan, 
which is what we are talking about, and he would be pay~ 
ing for it-in the pipe line rate, whereas all he is con- 
cerned about is peta lh 3 proper rate to get the oil 
from his tanks in the field into the end of the terminal, 
when he expects. the British American Oil Company. is going 
th take it away from the pipe line. | 


(Go to page number 5387) 
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J. J. Frawley. God 


MAJOR LIPSETT: I think, if I remember Myr. 


Plotkins'! evidence correctly, I think he was in favour 


of some storage facilities at this end so that he 


could conveniently get oil as he wanted it, without 
having to wait for it to come up from Turner Valley 
through the pipeline. 

MR. FRAWLEY : Yes, you must remember that 
Mr. Plotkins did make one point clear, that Mr, 
Plotkins, a great part of his refinery is just buying 
erude oil, he has that little contract with the Sunburst 
but that only means 100 barrels a day and he needs 500, 
and so for 400 he is just buying crude ofl like the 
Yorkton refinery is over in Saskatchewan. 

MAJOR LIVPSETT: If he was buying that and 
getting that through the Royalite or through the Imperial, 


woulc that not in itself involve some storage facilitiés 


so that he will have oil here in Calgary when he needs it? 


MR. FRAWLEY: Then we are right tack to 
the same point. 

MAJOR LIPSET?: Yes. 

MR. FRAWLEY: We are putting all these 
people who desire to go and buy crude oil at the end 
of that terminal, and we say, should the Royalite Oil 
Company be doing it or should it be turned over to the 
Imperial Vil Company, because they have a lot of oil 
and they are willing to sel it to people, to all-comers 
at a certain rate, and on the assumption that they were 
not going to make a profit, turn over this oll and am 
that way open the way to some discrimination, - that 
seems to be the proper way to see that the Imperial 


should do it. Now. my submission is that there ig an 
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immediate connection between the gathering facilities, 
the trunkline transportation facilities and the 
delivery facilities, and if any part of this vipeline 
Pevcoimeyaoebs a public uzility, it should.all be; amd 
if we assume, therefore, that the delivery facilities 
are, ZOIneg yo be Subject to the regulation and edntrol 
of the Public Utilities Board say, then why couldn't 
they say, Mr. Chairman and r+. Commissioners, that it 
shall be your job to provide adequate storage at the 
Calgary terminal, and that isa separate operation from 
gathering and trunkline transportation and from this, 
from that storage tank, from that terminal storage, and 
to give that adequate loading and transfer facilities 
which you will establish, you will make a charge and 
toeat joneree will be so muchysand enough to get for you 
the cost and some fair rate of return, perhaps, but 

not put it in the pipeline rate because it does seem 

tO me now,at least that is my submission......-. 

TH CHAIRMAN: Your last submission then 

is that they take over the Imperial tanks as at present, 
they rent tanks from the Imperial? 

MR. FRAwLEY: Yés. 

TH: CHAT RMN : At a rental, and they then 
store for Imperial or anybody else who wants them to 
store, @t.a price? 

MR. FRAWLEY : And if the Imperial wanted 
them to store, so long as it is not refinery storage, 
that they are doing for Imperial, as I submit they 
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tanke they will have some definite tanks of their own, 
MR. FRAWLEY: Yes, they will have some 
tanks, but you say, Sir, for the Imperial..... 

THE CHAIRMAN : I say, let us say for the 
purposes of this discussion, that the Imperial rents 
three tanks? 

MR. FRAWLEY: xes. 

THE CHAIRMAN: Now, the Imperial might have 
enough tanks of its own to do its own storing, but, on 
the other hand it may not, and if it has not, it wants 
to have its oil in the Royalite's tarks, as Ii understand 
your last theory, the Royalite would charge Imperial 

for keeping that oil in the tanks that Royalite is 
paying rent TOD 7? 

MR, HRaWLEY: Yes, if the situation arose 
whereby Imperial wanted to store some oil in this 
terminit. storage, I suppose they could? 

THE CHALRMAN ; Yes. 

MR. FRAWLEY: But it is an operation distinct 
from storing theix own private refinery requirements. 
That should be something distinct and apart from this 
terminal storage, which at the moment I say it is not 
but it should be, that should be sixty days' storage, 
something like that, am nobody pays for that, but 

the Imnerial, it is their ow, that is part of their 
PeLInery operation. Now, we have this terminal storage 
at the end of the pipeline for the nurpose of making 
deliveries to outside refineries who take delivery by 
tank car or tank truck and that is all, that is all 


I am visualizing. 
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THE CHsalRMAN: Yes, you are not visualizing 
the erection of new tanks? 
MR. FRAWLEY: That, I say, is a circumstance, 
They either erect new tanks or they rent from the 
Imperial such storage as the Imperial has by virtue 
of any proper rule not requiring to have for itself 
as an appendage to its refinery operations. You 


follow me, Mr. Chairman? 


THE CHAI RMAN: Yes. 
MR. FRAWLEY: They have down there now 


520,000 barrels of storage. Now, let us say they need 


250,000. 
THE CHAIRMAN: The Imperial? 
MR. FRAWLEY: The Imperial, that that would 


be whe fair thing, that. they should have for thier own 
operations storage ahead for a number of days. 

THE CHARMAN: Yes. 

MR. FRAWLEY: Then all they could afford 
to rent would be the difference between 240 and 320, 
mow that might be 80, something like 80? 

THE CHAIRMAN: Yes. 

MR. FRAWLEY: That might only be 1 tank, 
1-80,000 Larrel tank, that might not be enough. 

The Royalite might then be in a position of saying 
"We can rent one of these for our terminal storage, 
but we will have to find another one, build another 
one", but all I visualize is enough terminal storage 
to provide deliveries ior those who want to take by 
tank car and tank truck. I heave disposed of the 
refineries who take by service pipeline, the Imperial, 


tne Ton and the B. A. 
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MAJOR LIPSETT: Your argument would work out 
something like this, Mr. Frawley, that so far as the 
Imperial wanting to use the tanks for storage for 

their refinery, to get their 60 days or whatever it 

was free storage, all right, but if they wanted to use 
the storage for jobbing to other people they would have 
to pay a charge, whatever the rate was for it? 

MR. FRAWLEY: Yess So far as they were 
Jopuing, then they are not a refinery. If they are 
jobbing oil then they will use storage and pay for it 
per day ar per “month. 

MAJOR LIPSETT: That would be the same price 
that would be chargea for the use of the tanks for 
jobbing purposes for the B. A. or Plotkins or any other 
person? 

MR. FRAWLEY: That is right, that is right. 
Now, 22 ieirmess tt Mr. Nolan, 1%t is only half past 


three, I would like to complete all I have to sayee.s. 


MR. NOLAN: © It is Thursday at half past 
three. 
MR. FRAWLEY: . Well, thanks to all of the 


interruptions from the Bench, I think I have covered 
pretty well ali that I want to say, in any event, 

yes, there is nothing more that I want to say. The 
Commission has very successfully drawn out all the ideas 
I had on the terminal storage and all the submissions 

I wanted to make and that leaves only one matter 
discuss, and that is the question of discrimination. 
THE CHALRMAN: I want to hear you smetime, 


and I think counsel, perhaps, should hear your views, 
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how you think this Commission should deal, so far as 
our recommendation goes, with this nipeline division, 
should it be recommended that it be, if possible, 

so to do, created into a separate entity, are you 
going to make any observations about how to avoid 
the extraordinary confusion: of seccounts which will 
naturally take place in any company that has been 
running its operations 4s one, there would med to be 
sone recommendations about that, we have heard some- 
thivie about it being &@ public utility, something 
about it being a common carrier, we have heard something 
about, we know there is @ Pipeline Act and, perhaps, 


the condition of its operation should be this or 


Diauelec es 
MR. FRAWIEY: Ves. 
THE CHAT RMAN: After all, we woulda be 


interested in having your views, as Well as those of 


other counsel, and it seemed to us, perhaps, other 


bonne should hear your views if you have personal 
views upon this. 

MR. FRAWLEY: IT should include them in 
my opening remarks? 

THE CHAT RMAN: Yess 

MR. FRAWLEY: Yes, I intended before I left, 
and I have the Statutes here, I intended to just run 
over the Statutes with you, because that should de 
kept in mind, but I think I can make an observation 

in answer to what you say about divorcing this depart- 
ment and almost requiring that it be set up as a 
separate entity, I think I will have to be practical 
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about that, I do not want to cause unnecessary expense, 
DRnOReSER Ty duplication. After all, once there has 
been arrived at by this Commission, and it must not 
be forgotten that this Commission will have cut the 
Gordian Knot, this Commission will have said what 
should be the proper way to segregate these indirect 
costs, and that is the only problem, the indirect 


costs are kept separate in the records, once they are 


given a formula for distribution of the indirect costs 


then it seems to me that the recommendation then 


should be to keep the department just in the Royalite 


Oil Company and not require a complete separation, 
which the Commission might conceivably do, it might 
say that this company, the Royalite, should form a 
subsidiary company and should transfer the assets over 
to this subsidiary company, so that it would be 
completely separate, but surely that would mean 


duplication. 


(Page 5594 follows. } 
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THE CHAIRMAN: Why? 
MR. FRAVELEY: For this reason. We 


will assume now we have a separate company and Mr. 
Coultis is running it. Mr. Coultis is the president 

and general manager of the Royalite Pipe Line Company 
Limited, we will say. I would not want to face the 
necessity of Mr. Goultis setting up a new accounting 
branch entirely, a completely new accounting system. 

That would be more expensive than what is charged 

against him now, of Mr. Burns' salary and Mix. Burns! 
steff's salary. That is one item. Perhaps I should 
consult with the people that are advising with me and get 
their more considered views as to what that expense vould 
be. It is all a matter of expense as I see it now, sir, 
to save expense. 

THE CHAIRMAN: Wwe have used the illus- 
tration of Mr..iicLeod's. salary? 

MR. FRA'L AY: ; ; Yes. 

TH CHAIRMAN Why could not Mr. McLeod 
act for theee companies in one capacity as well as for 
three departments or six? Without charging one cent more 
or less for doing his work. 

MR. FRAWLEY: I want to understand. We 
will assume the Royalite Company, there is a separate 
company set upe- But you still have the same management. 
THE CHAIRMAN: Supposing you have three 
companies today, doing business, and they said the control 
of each ig in the hands of a given number of people. ‘le 
are not going to have three general managers or three 


accountants. we are going to have these men working for 
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three companies. 
WR. FRSWVLEY: Wwe have that in this 
case. That is a very good illustration. We have the 


Foothills, the South West and the Royalite. - 


LR. NOLAN: And one John iicLeod. 
TiRs FRAWLSY: Khd one fT. 2. Burns. 
THE CHAIRMAN: Yes, and why do ycu say 


there is going to be a duplication of sxpense if there 


is a severance? 


MRe FRAVLEY: No, I cannot say that at 
yh Sia 
THE CHAIRMAN: It may be there is some 


expense and Mr. Nolan may say to us it is utterly im- 
practicable. But I want it examined. ive have not the 
Slightest information about it. 

MR. FRSVLSY: Ve will see whether 

there is anything in the evidence to indicate what the 
additional expense, if any, would be, and I will endeavour 
to give some attention to that when I speak again to the 
Commission. 

THE CHAIRiiAn: There may be some expense 
of incorporation and there may be some additional book 
accounts and there may he something for g3neral expenses 
that do not occur to me at the moment, but these are some 
things that we certainly want to hear about. 

MR. FRAVLEY: Veo tend oit) fs ony stews 
that I should make some su>missions about them. 

THE CHAIRMAN: Do not forget there is 
Mr. Plotkins' statement that you will never have a clean 


‘cut otherwise. That must be considered. ‘Je are not just 
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conjuring up something to make up a difficulty. There 
is evidence before us. There is the evidence of Mr. 


Burns that his accounting matters could be kept quite 


separate. 

MR. NOLAN: Meehouty Gitfieulty.” we 
said So. 

TH CHAIRMAN: Yes, without difficulty. 
MR. FRLWLEY: Once you have settled — 


this troublesome question...... 

THE CHAIRMAN: Take your indirect costs 
for example. Whether it be a department or whether it be 
a separate entity, they have every user in common but 
Some basis of division of cost so one has got to pay the 
other a rental. 

MR. FRAVL&Y: Yes. | 
THE CHAIRMAN: | It is something that has 
given me some thought and some concern, and I want to 
hear all Counsel on it. I invite something from you 
Bhawes yYoulsre not going to finish in fifteen minutes 

you perhaps might like to think on it overnight. 

MR. PRAWLEY: Yes. I proceed then with 
the last matter I have and that is the matter of discrimin- 
Ba Oe. have in my mind at least divided that into two 
Parts, and I think that I can be very brief about it. 

I regard only two matters of alleged discrimination, that 
is the matter of Mr. Plotkins' application to the Royalite 
Company for a direct cunnection, and the refusal, or the 
virtual refusal of the Royalita Company to furnish that 
Connection. That is all subject, of course, to what 


transpired during the course of the Inquiry. Secondly, 
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the complaint of the independent refiners. 

THE CHAIRMAI: Do you mind going over 
that again? 

MR. FRAWLEY: The application of the 
Lion Refining Company for a direct connection serving 

ite refinery. 

THE CHA IRMAT: Yes. 

MR, FRAWLEY: | And the refusal of the 
Royalite to grant that connection, which must be added 

to the application before we can have any discrimination. 
In other words, you might say the refusal of the Royalite 
Company to grant Mr. Plotkins' application for a direct 
connection. That is the first ground of alleged discrimin- 
ation. - Secondly, the complaint of certain independent 
refineries with respect to the difficulties experienced 
in obtaining their requirements of crude oil and naphtha. 
Now that is something that we dealt with a few moments 
AZO, because there we have the Imperial and the Rkoyalite 
together. The evidensce disclosed in the main only those 
two allegations. Mr. Plotkins' complaint is dealt with 
in his Exhibit "122" and in that memorandum he deals with 
the negotiations which he had with the Royalite Company, 
requesting a direct pipe line connection, and he rather 
plainly infers, if he does not exactly state therein, 
that he was refused a direct pipe line connection. Now 
during the course of the Inguiry the Royalite Company 
suhinit ted Exhibit "163", which was a set of conditions 
under which they said they would supply, or they would 
give a connection to Mr. Plotkins or to anyone else, 


Similarly situated. And tht, of course, changed the 
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complexion of things, changed the nature of the alleged 
discrimination. And it is now my submission that unless 
the Commission can find in ixhibit "1L63" some element of 
discrimination, that this suggestion of discrimination 


as far as this matter is concerned anyway, has disappeared» 


—~ 


Now I took some pains to go over with Mr.Coultis 
Exhibit "163" and he compared those conditions which nae 
offered to the Lion Company and to the B.é., for that 
matter, and compared that with the actual conditions 
under which the Imperial was now obtaining services 
from the Royalite pipe line, and without going over all 
of the answers Mr. Coultis gave, I would like to call 
the attention of the Commission to where tle t evidence 
appears. That appears at Volume 33, Page 3331, and 
continuing into Volume 44 at Page 4135. Mr. Coultis 
was asked to point out wherein the conditions suggested 
in Exhibit "163" differed from the conditions under 
which the Royalite deliver to or give service, pipe 
line service to the Imperial Oil. Mr. Coultis felt 
that there was no discrimination with respect to items 
land 2 - that is the guarantee to take delivery through 
the pipe line of 150,000 barrels to the refinery being 
served, and to supply ample tank capacity to handle the 
Shipment, a minimum of 3000 barrels per day. He felt 
the Imperial certainly complied with those conditions, 
although what Mr. Coultis said in that regard is subject 
to what was pointed out by “Ir.Commissioner Lipsett, that 
by virtue of the fact the Royalite rented 200,000 barrels 
of storage from the Imperial and the other fact that the 


Imperial took their refinery requirements from time to 
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time indiscriminately from the Royalite tanks so-called 
or the Imperial tanks so-called, it might be said 
that the Imperial was getting the Royalite to supply at 
Royalite's cost some of the storage which, by virtue of 
Item 2 in Exhibit "163", the Roya ate required the refinery 
“to provide at its own expense. So I will read 2 just to 
Gonnect the Exhibit a little more closely with what I 
am submitting. 
mae The refinery being served to supply ample 
tank capacity to handle shipments of a minimum 
of 3000 barrels per day of eight hours, and a 
maximum of not more than 6000 barrels per day, 
and deliveries be made between the hours of 8.00 


A.M. and Oe00 etio | s 


Now in other words, as I said a moment ago, if we 
a... ook at this question of discrimination we can see it hes 
been eliminated by~theoffer_now-whieh. the Imperial has 
made to Mr. Plotkins to give him a direct refinery—oone- _ 
nection. | 

THs CHAIRMAN: Do you subscribe to all 


these conditions? 


MRe FRAWLiY: As being fair? 
THE CHAIRMAN: Ves? 
MR. FRALEY: No. But when we come to 


the question of discrimination I say if these are the 
same conditions which the Royalite imposes upon the 
Imperial, then we can say they are treating Mr. Plotkins 
the same as they are treating the Imperial, and whether 


they be fair or unfair, if the Imperial are under the 
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same unfair conditions, then I presume any allegation 
of discrimination or unfair treatment of Mr. Plotkins 
as distinguished from the Imperial disappears. But I 
do think there is force in the suggestion I am making, 
and that Mr. Commissioner Lipsevt brought out, and I 
was discussing this afternoon, that if Wr. Imperial 
Refiner goes to these tanks indiscriminately, be they 
his own or some he has rented to the Royalite, there 
is a difference, because Mr. Coultis is careful to say 
that the Company that takes the pipe line connections 
under these conditions has to have adequate storage of their 
owner. In other words, I say if this Commission 
concludes that the conditions imposed by the Royalite 
for making the connection are unreasonable, and that 
therefore the Lion Oil Company would be justified in 
rejecting them, there remains the further question of 
whether ur not under the existing method whereby the 
Lion Company gets delivery - or if the Commission felt 
that by virtue of the fact these were naturally more 
burdensome than what are offered to the Imperial, 
and Mr. Plotkins is justified in refusing them, then 
we are thrown back to the existing state of affairs 
between Plotkins and the Imperial and Royalite, and 
then the Commission, it seems to me, has to address 
iteelf to ascertaining whether or not there is any 
discrimination in the existing state of affairs. 

Now the first thing thes strikes one is the Lion 
Company pays 15 cents for ae OP es to the terminal 
and then it pays 6 cents to get the oil over to its 


own refinery» Wow, as Mr. Commissioner Lipsett pointed 
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out many times, Mr. Plotkins is not getting as much for 
his 15 cents as the Imperial is. But then the Lion 
Refinery is some two miles away from the end of this 
pipe line, and I find it a little difficult to - you 
cannot just bring him up by rubbing @ magic jamp of some 
kind. He is two miles awgy and he presumably has to 
pay for being two miles away. The Bell Company after 
all, is almost two miles away, and I understand that they 
were, when they were there, paying 6 cents. Presumably 
they paid 6 cents. I do not Know whether there is any 
exact evidence of it, but I think there is. They also 
paid 6 cents. So I think we have to deal with the facts 


as we find them and we-.cannot reasonably find any discrim- 


ination. 
THE CHAIRMAN: That we cannot? 
MRe FRAWLEY: That we cannot, Sir, unless 


the 6 cents is too much. We haven't any evidences about that. 
Mr. Plotkins again says that that costs them - he had 

some observations to make in his memorandum - it coasts 

them about 14 cents. to do that, what they charge him 6 


cents for. 


VR. NOLAN: It costs 9 cents by truck. 
MR. COMMISSIONZR LIPSETT: 14 cents is my recollection. 
MR. FRAWLEY: Do you recollect what it 


costs them? 

THe CHAIRMAN: 1$ cents I think. Mr. 
Frawley, if he gets his line tapped and provides his own 
storage how can it be unfair to him? 

MR. PRAULEY: It is a question of being a 


competitor, a large competitor and so on. 
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THE CHAIRMAN: Is it your submission 


that he should have a pipe connection with the trunk 
line as he seeks? 

MR. FRAWLEY: Yes, he should have tht. 
I think he should have that, and on fair conditions. 

He should have it on fair conditions. I am simply of- 
fering to the Commission, I mve referred to Exhibit 
"165" and there would appear to be at least one item and 
perhaps an important one there, where it is more burden- 
some than the conditions they impose on the In- ‘cl. 
MR. NOLAN: Those are conditions 

for a refinery that wants to tap this trunk line. Do 
not talk about him in the same breath «s the Imperial 


Who are not in the position of having to tap the trunk 


line. 
MR. HARVIL: Or the BA» 
MR. NOLAN: Discrimination if you 


like as between ‘tuppers, but not as a discrimination 
between a man say at the end of a terminal and a man 
Who has to tap. 

MR. FRAWLEY: le are talking about 
the conditions which the Royalite imposes upon a 
tapper qua refiner in his refinery yard. They impose 
conditions. They do not impwe those conditions on 
the Imperial in the Imperial's Refinery yard. That is 
the Similarity in my submission. But you were going 
to finish some observation, Sir? 

Ma. COMMI.{SIONIR LIPSETT: One of the things we 
have to find out and inquire into, Mr. Frawley, is 


whether the existing facilities, namely the facility of 
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running a pipe line into the Imperial Refinery instead 
of to a central point Say imposes discriminatory 
conditions on other people. 

MR. FRAWLEY: Yes, that is true, and 
one way of answering that would be to say, "‘jell they 
should build the service lines at their own expense, 
the Royalite, out to these refineries." But I am not 
subscribing to that. I think the pipe line after all 
is there, and people who have refineries near it have 
to come to the pipe line. ‘ie know of no reason 

why they cannot be right up against the pipe line and 
then they would be in just about as favourable a position 
as. the Imperial, assuming always that they be allowed 
to tap, which I think within reasonable limits must 
always be permitted. 

THE CHATRMAN: Have you any submission, 
because we have heard no more from Mr. Sweeney, as to 
who Should pay for the line. ‘ie have heard a lot of 
evidence about that. 

Mi. PRA EY: Yes, we were told Mr. 
Sweeney was négotiating with the Imperial, but that 
was with regard to the acceptance or otherwise of 
these conditions. 

THE CHAIRVAN: © And the result of a 
question certainly before us in evidence about who 
Should pay for the line. | 
MR. FRALEY: | Yes, who should pay 
for the line. 

TH! CHAIRMAN: Supposing the tapping 


were allowed, over and above - I forget whether that is 
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covered in these conditions or not, is it? 

MR. FRAWLEY: Whether it is in 
Exhibit PlGSY,0n Hot, 1% is. clear,.from Mr.Coultis! 
evidence that Mr. Plotkins was expected to build the 
service line. 

MR. COMIISSTON£R LIPSittT: Mr. Coultis was prepared 
to do the tapping of his own pipe line and Mr. Plotkins 
was to spend from 31400-.00 to 1700.00 connecting that 
line with his refinery. 

MR. FRALEY: PAGS) Oa od gt 
sir. Well I do not want my friend to accuse me of 
being too kind to his clients. 

MR. NOLAN: E won't, 

MR. FRAWLEY: My submission is Mr. 
Plotkins should pay for such connection as he wants. 
You cannot have much of a rule about it otherwise. 

You would have a man about three miles away and another 
man who is 100 feet away, and you would be seying if 

he is only 100 feet away let the pipe line build it, 
and if it is three miles away let the other refinery 
build it. It seems to me that the pipe line is there. 
It was built under, presumably the due observance of 
all the statutes and legal rights of everybody, and 
there is the pipe line. It is an existing thing. 

Let the people who desire connections with that pipe 
line by way of tapping come to the pipe line at their 
own expense. I think as far as the Commission oan 

go is to recommend, and I think they should recommend, 
in my submission, that people who desire to have 


connections with the pipe line should be allowed to 
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have it. There should be some, of course, some 
conditions which are reasonéble, There must be 

Some conditions {inposed at the time that the pipe 

line connection is being offered. It seems to me other 
than the Item Number @ with regard to the necessity 

for storage that these conditions are reasonable. 

Now we did a great deal of talking surrounding whether 
or not there should be a guarantee, and tht was perhaps 
an omission, I am sorry to say, but I thought my friend 
was going to perhaps make a statement or expui... that a 
Little bit on his own account to see what his cliants 
would be prepared to - or how his clients would be 
prepared to define that word "guarantee", whether by a 
letter or a bond. 

THE CHAIRMAM: Mr. Nolan did, he got 
up and said his understanding of that condition was 
that Plotkins or the Lion Oils should take that amount 
of oil or pay for it anyway, pay for its transpao tation. 
MR. NOLAN: That is right. 

MRe FRALEY: A guarantee then would 
not require any particular kind of a document. They 
would either take it or pay for it. That is true. 

Mr. Nolan said that. It escaped me for the moment. 

MR. COMMISSIONSR LIPSE&ETT :.- There was some Limita- 
tion as to hig power to do that, suggested by the 
provision thet he would not job any oil. Not only 
would he have to take or pay for that amount, but he 
would have to see that his refinery, as distinct from 


any jobbing, would be able to take all that amount. 
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MR. FRAWLEY: I would like to look 
into that and find that place, because if Mr. Nolan 
Said that I had better follow it up, because it cer- 
tainly would be my position that it is no business 
of the pipe line Company what he is going tn do aah 
that oil. 

MR. NOLAN: Yes, I would like to 


see what that was. 


MR. FRAWLEY: That is a pretty serious 
elimination. 
MR. NOLAN: I think the way I put 


it was, one question the CGommission would have to decide 
was whether or not it was to be limited to purely 
refinery requirements, or whether on the other hand these 
independents would be permitted to job oil, buy it and 
dispose of it in any way they liked. I drew a distinction 
between oil that was owned under a purchase contract by 


a refinery, for example Sunburst, and I said I thought 


there could be no condition imposed, that being his own 
to do as he liked with. My observations were very 
general about it. I simply said that was a point that 
had to be discussed. 

MR. FRAWLEY: Of course, and it has 
to be discussed now, certainly, because that would, 

in my submission, make all the difference in the world. 
If the pipe line company is to say "You can have this 
connection and tap our line, but you must guarantee to 


take 150,000 barrels a year, and further this must be 


crude oil which you are going to refine at your refinery 
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in Calgary.e Then we have a different set of conditions 
altogether. They might say otherwise we won't make any 
delivery to you over and above what you are using in 
your refinery yourself. My submission would be that 
that was certainly going too far. And if that is the 
condition under which this delivery is being given, and 
these facilities are being offered to this refinery, 
than that is discrimination. 

E CHATRIBN: Yes, but could they get 
the oil? You See the offer to sell to all anu sundry 
is related to the handling charge which does not obtain 
if the line is tapped, and goes direct to the refinery. 
Mi. FRAWLEY: Yes, there is than no 
handling cnarges 
THi CHALTRMAN: I have not heard any- 
thing to say it will just be available without that 
handling charge. 

MR. COMMISSIONER LIPSETT: In cases where the lines 
is tapped? 

THE CHAIRMAN: Yes. 

MR. FRAWLEY: And Mr. Plotkins taps 
the line he will reguire crude o11?7 

TH CHATRMAN: Yes. 

MR. FRAWLEY: He has a small part 

of it already contracted for. 

THs CHAIRMAN: He is getting everything 
he contracted for, nobody disputes that. But supposing 
he wants a lot more. Mr. Nolan has intimated before 
thet those others who want this oil they have it avail~ 


able to them subject to the control of the Conservation 
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Board and so on, but now that was tied up and related, 
definitely related to a handling charges I think 
concretely not even a statement that it was to be a fair 
handling charge or a 5 cents handling charge or anything 
@lse, when we come to examine the evidence. | 

LR. NOLAN: It is to be assumed it 
would be fair, Mr. Chairman. 

THE CHAIRMAN: Perhaps soe But we are 
talking about what statements you made under instructions. 
Mr. Frawley was converting that into a hundling chapse 
at cost. I am merely putting it to you lr. Nolan's 
statement does not bear that interpretation. 

Mt, FRALEY * ‘Ve agree as to that. 

THE CHAIRMAN: Yes. Now then, there 

is nothing invidious about a company in busin3ss to 

make money making a profit out of a handling charge 

from an opponent. 

Pk. PRAVLLYS Yes. 

THs CHATSMATs It is not to be thought 
anything is being suggested against the Company besoause 
it be hinted that they might be making a profit out 

of an operation they are performing for an opponent. 

In fact one would expert they would. I would need a 
very serious assurance that they were not, if they 

are performing a function for an opponent. But whatever 
that may amount to does not even touch upon the person 
who is tapping the line. 

MR. FRAULEY: Mr,Nolan has not said 


anything about, at least not in a plain statement dir- 
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ected to that, what conditions they will impose upon 
Mr. Plotkins for oil they will sell him over and above hig 
100 barrels a day that he is -contracted for, be it for 
his own refinery requirements or to sell te Saskat- 
chewan aS a jobber. There being no statement hy Mr. 
Nolan perhaps I should not infer - I was going to say 
the Commission might infer - but there being no state- 
ment to the contrary, and having offered to make this 
delivery, and having told Mr. Plotkins that he must 
put at least 150,000 barrels through per annum, and 
Mr. Plotkins having only 100 barrels contracted for, 
it is presumed that the rest of it will be oil whioh 
they will sell to him. A handling chargs does not seem 
to be indicated at all, because it goes through the 
line and goes to his refinery. So perhaps we oan 
assume, unless Mr. Nolan tells us something to the 
contrary, that he intends to sell Mr. Plotkins all the 
Oil he wants over and above what he has contracted 
fer, at the pipe line rate into his refinery. That 

at least is what my submission is now. 

THE CHAIRMAN: Mr. Harvie is making 

& suggestion to you. 

MR. HARVIE: I said there was 
evidence to the Commission there was a 2 cent charge 
for handling oil that Mr. Mayland bought in the fteld 


which was not touched on at all by any person but Mr. 


Mayland. 
MR. COMMISSIONZR LIPSETT: That is at Turner Velley. 
MR. HARVIE: But it is a handling 


charge wherever you buy it. 
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MR. FRALEY: | We were looking for 
what Mr. Plotkins said. At Page 17 of #xhibit "122" 
he said: 
"With our own controlled supply of crude otl 
in Turner Valley our relationship with Imper- 
jal Oil Limited and Royalite underwent a 
complete change, and we found that where we 
shipped Tumer Valley crude to our refinery 
customers, we were better off, as long as we 
could not get @ direct trunk line connection, 
to pay Imperial Oi1 5 cents a barrel to load 
our tank cars direct at the Imperial plant 
in Hast Calgary, as if we did this loading 
ourselves, our cost would he 15 cents plus 
6 cents plus the cost of loading which we 
figure at between 1 cent and 1% cents a 


barrel." 


He is talking about loading it himself. He does 
say some place in this statement .what he thinks home 
the propriety of that 6 cent charge as compared to 
what the cost is. I will try and have that when we 
meet in the morning, Mr. Chairman. 

Now I can complete if you like everything I 
have to say subject to these two matters that were 


left over, if there is any advantage in me going on 


nOW e | 
THE GHA IRMAI: | Which do you prefer? 
MR. FRAVLEY: I have to complete it. 


I may as well complete it all at one time in the 


morning, with the two other matters that have been 
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called to my attention. I think I oan complete 
everything, Iam finished now. I can somplete 

what I have to say on the matter of discrimination. 
It is only just another word. 

THE CHAIRMAN: we do not want to 
press you if you would rather have it go cver. 

Mr. FRAWLEY: It is hardly worth 
finishing then. 

TH CHAIRMAN: I do suggest that in 
view of that you have still some of these things 

that perhaps you woubd like to give a little more 
thought to tonight that we shall sit at 9.45 tomorrow 
morning, and that will give Mr. Nolan a start, if all 
goes well and the Commission does not interrupt you 
too much, quite early in the morning. 

MR. FRAWLEY: Yes, I hope to be 
through by 10 o'clock. 


(At this stage the hearing was adjourned until 9.45 


A&.iM., March 3rd, 1939). 
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MRe FRAWLEY: Mire Chairman, I have given a 
little thought to the submissions that I was making 
yesterday with respect tc the matter of torminal storage 
and I have simplified it, at least in my own mind, and I 
think I can sum it up in a few words. First of all let 

us have vegard to why the oil comes into Calgary? It 
comes in for two purposes, first to supply the three re- 
fineries that are situated near the end of the terminus; 
the first use which is made of the oil, the Imperial takes 
a lot of it, the British American Oil Company takes a lot 
of it and Mr. Plotkins takes a lot of it and that goes to 
these respective refineries by service lines, we will call 
them, even using that expression with regard to the Imper- 
ial, it goes to these refineries by service pipe lines. 

Of course also assuming that it will go in that fashion 

to the Lion Refinery. Now I have disposed of that, at 
feast in my submission cf course, which ig all I am try- 
ing te make clear, is my submission, at least in my sub- 
mission the question of fevnine! storage does not arise 
with regard to those three refineries now, because, I say, 
for the reasons I gave yesterday, that they have or Should 
have their own refinery storage and there should be no 
need of any terminal gtorago provided for those peoples and 
if they do then presumably, if the Royalite does, asl 
will presently poe maintain any storage, then those 
companies, for emergency purposes, might, use the Royalite 
merely as a warehouse, might have some little storage pro- 
vided,I am thinking there of Mr. Plotkins who seems to 
think they should havo some warehousing facilities for hin, 


but I am going to make it clear that with respect to those 
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three refineries that are served directly from the pipe 

jine into their own refinery yards, theve is no need 

for the Royalite Oil Company to maintain any storage at 

all at the terminal and thersfore there i. no reason why 

it should ever get into the pipe line vate at all but 

that is only half of what happens to the oil when it gets 
into Calgary and that is the part which gives difficulty. 
Now where are the other places that the oil goes after it 
gets to Calgary, it goes to all those places as far ag 
Winnipeg and as near as tire Munroe, it goes to all those pla- 
ces that have to take delivery by tank car or tank waggon 
and so it seems to me it simplifies it if we simply create 

a second classification. all of HeaS refineries. alior 
those people that must take it away in tank car or tank 
truck. Now with respect to those people the Royalite oan 
only function in a small part for this reason, the Royalite 
has no oil to start with. it is purely.a transporter, purely 
@ Garrier, but they might function, for instance the sAnglo- 
Canadian Company has a lot of oil. they also have a refinery 


te Oil Company "We 


in Brandon, they might say to the Rovali 
waht you to transport oil for us but we are retaining con 
trol of this oil but we want you to give us storage and 
Shipping facilities to get that oil to Brandon", so the 
Royalite as a carrier and transporter, I think, might pos- 
Bibly be obligated to accept that kind of responsibility. 
Mr.e Brown for instance has a lot of oil- tir. Brown might 
want to builé a refinery in Brandon or any place you like, 
but it is still his oil so if he says tc the Royalite Oil 
Company "I want you to provide us with terminal storage and 
Shipping facilities at Salgary to get our oil to Brandon or 


Bdmonton or wherever you like", now with respect to that the 


we 


atviey in. 
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Royalite Oil Company could perform a service and the 
Royalite Mil Company could build or rent storage, I 

Bay that is a oircumstance, to operate and maintain 
storage ét the terminal end and no question of pipe 

line rate would enter into it at all, or of something 
being put into the pipe line rate at all, because they 
would get 5¢ for evéty barrel of oil they handle, for 
every barrel of oil they ship, from their loading racks 
or other shipping facilities and that I say would pro+ 
vide for the revenue to warrant whatever capital invest- 
ment they should make, if they make one. or to recoup}, 
them for any rental they may have to pay out for that. 
PH CHATRAAN: How do you arrive at 5¢? 

like FRAWLEY: Because it’ is 5¢. I do not, 

that is what was charged and it is perhaps unfortunate 
that the Commission, it desires to make as great recon - 
mendations as it can of course, that it has not very much, 
I quite agree, but I am trying to get a clear picture of 
what these functions are, which is slightly qittentad. but 
at the moment, and I am only dealing with the functions 
now of each of these companies, as to the loading charge 
we have talked about 5¢, it is in your mind, Wr. Chairman, 
and I think properly, but how much is profit in there, 
well, it is all Royalite O11 Company, yes, I am glad you 
mentioned it; E have a definite idea about that, I am 
Btill with the Company ,so far as I can see there is gring 
to be a public utility in fact and in law and it is a 
very simple thing then for this Commission to recommend, 
they gan recommend Bome th ing very exact as to the pipe 
Line rate---~ 


THE GHATKMAN: But might they not defeat that ex~ 
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agtness unless they are equally exact about this other 
cherge? 

MR. FRAWLEY: No, let me correct, you have 
listened now to this evidence since the 12th of February, 
and you can with some exactness recommend a pipe line 
rate, £ said the 12th of February, my attention has been 
called that it should be the 12th of December since this 
started, but with regard to the leading charge, well you 
See Duis, Peihink ali iyou, can doy lr. Chaizmman, is) to 
recommend that there be such a rate, a rate which is no 
more or no less than some regulatory body, the regulatory 
body that succeeds this Commission, with respect to the 
Royalite Oil Company at least, if you want to say, I can- 
not do anything more about that, if we had anticipated 
that and I thought we were anticipating a lot of things, 
if we had anticipated this, then Mr- Morrison might have 
exemined with some closeness the cost of operating these 
loading facilities and might have asked the company to 
Bhow us some data upon which a stetement might be based. 
This pipe line and all its necessary appendages are to be, 
I am assuming, subject to the jurisdiction of some regu- 
latory body or to use a short expression, a Public Utility, 
therefore I pay that, while it would be better if the Com- 
mission could say that they have examined into the costs 
presently now incurred down there of these loading racks, 
the investment in the loading racks, all of the mass cf 
{indirect charges which enter into the cost of those load~ 
ing facilities, a part of the salary of Mr. woore, the 
Superintendent and go on, I say that would be better, but 


we have not got that and I think that should not deter 
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the Commission from dealing with it and simply saying 

in their opinion, I mean if it be their opinion, that 

the loading charge should be only cost plus some reason+ 
able returu on the investment involved in the loading 
facilitics, that that would be satisfactorily disposing 

of one complete operation. and that is the Royalitets 
functicn as I conceive it to be from gathering, to main 
line transportation, to storage and delivery facilities 
for those people who still own the oil. we have been 
Somewhat confused in our minds about that I think and I 

do think that is the proper way to regard it. tne Royalite 
Gan only deal and are only dealing at all times with other 
people's oil, be it gathering, be it main line transpors 
tation and I now submit, be it storage ani Shipping. well 
now you might say "Joli how about those penple who want to 
go into the jobbing business" andi IT should mention that 
and it has arisen out of something that my learned friend 
Mr. Harvie has just mentionec to me. [I am visualizing that 
the Imperial might want to job, that the Lion O11 mighi 
want to jeb or that the British American Oil Company 
might want to job, they may aio that, and | see no reason 
why they should not do that but they will get the oil 
which they job and the oil which they refine indiscrimin- 
ately through their service pipe line tc their own 
premises and then they may job from their own tankage, 
because they all have pAiich «on and I do not want any 

plan which I am submitting to deprive them of those 
privileges, if Mr- Plotkins wants to job, if the oil 

comes to @ point close tc the ferminus and then Mr. Plot- 
kins takes it throus b a servize line into his own plant, 


onto his own premises, there is no éuplication there, no 
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lost energy in movement there, it gods directly to his 
plant at about the same time and at the same expense 

as if it went on to the Tmperialts property, so taking 
the Lion and the Imperial, why in the world should any- 
thing happen to that, if sir. Plotkins wants to put it in 
a separate tank and carry on a jobbing business or put it 
in his refinery storage, why that is open to him and the 
Bame with the Imperial. 

Now the Be Ae will have a line 
tapping somewhere short of the terminus. I do not care 
how close to the terminus, but that main trunk line is 
tapped and it goes to Mir. Harvie's refinery yards and 
there is again no lost movement. Now if iir.e Harvie says 
“Well I do not, it is not convenient for me, it is dollars 
and cents when you figure it all out, and I do not want it 
to be over here in my refinery tanks and then put into the 
tank cars and shipped to my refinery in iioose Jaw", then 
he is asking the Royalite Oil Company or anybody else to 
perform a separate and different service for him because 
it is the British American's oil and then he should, he 
Should pay arn extra charge, so if you want tc regard him 
as very close to the Anglo=Canedian instance I gave you a 
moment ago, why then he says to the Royalite "You operate 
terminal storage facilities and loating and shipping for 
me and I will pay you a loading and shipping charge", and 
so long as I etidan to this function of storing and ship 
ping the right to collect a charge on the part of the 
Royalite, then I have solved the problem in my respectful 
BuUminsion. | 
THE CHAIRMA K: Are you making it a storage charge? 


MR. FRAWLEY: Storage or shipping- 
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THE CHAIRMAN: You said loading and shipping. 
WRe FRAWLAY: Loading and shipping or storage, 


but in any event it is a charge over and above, over and 
above anything which if paid by way of pipe line rate, 
to-.get the oil into that terminal storage. 

THE CHATRuAN: You say that a loading charge 
and a storage charge should be made to care for the 


storage costs and the loading costs. 


MR e FRAWLEY: That is right. 
THE CHALTHWAN: AnGosne proLit or return. 
MRe FRAWLEY: Well the same as I had in the 


pipe line rate, yes, I just say it should be cost plus a 


return on investment. 


THE CHATRwAN: The same return on investment? 
MR. FRAVLEY: The same return on investment. 
THis CHATIuwAN: That you advocated with respect 


to tne pipe line? 
MR. FRAVLLY: Cyl think so, oh I think so, I 


think it should be the same. 


THE CHAIFiaAN: Anortized? 

WR. FRAwWLLY: Fell Pia e+~ 

TH CHALHMAN: If they buy anything. 

hiRe PRAWLSY: If it is constructed they amor- 


tize and if it is rental it is an operating cost, now 
that is the way I have classified it in my own mind and 
now that leavers quite untouched something which I have to 
deal with now immnediately--- 

THE CHAITRuAN : | iuay I ask if you have any ideas 
on that Lefore you leave it, have you any suggestion ag 
to what storage should be set up, whether rented or built 


or BO On, and what should be provided. 
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MRe FRAWLLY: Yes, I certainly would like, 
because it is my task here to assist the Commission as 
much as possible Prommiweula dike 4b. bs Able.t6 jake ce 
specific recommendation and 1 think there 18 something 
in the evidence, excuse me a moment, there is something 
in the evidence and I will give it, perhaps without 
stating, Dr. Boatright said, that if there was to be any 
terminal storage provided at this end that he woulda say 
that what they had provided for themselves at Turner 
Valley should be a good indication and he would, his 
recommendation would be that comparable storage should 
be at the Calgary end, so let us suy, 120 or 125 thousand 
barrels at Calgary, it is 118,000 down there, so my subs 
mission would be that the company should only be ex- 
pected to operate about say 125,000 barrels in storage in 
round numbers at the Calgary end and we have some, yes, 
Mire Ghairman, at page 2367 in Volume 17, Dr. Boatright is 
dealing with it and he says: 
"I believe iir- i.orrison has shown some figures in 
his report on the cost of the tankage which is 
already installed in the field. Of course, that 
tankage cost would depend on the size of the 
tanks or the conditions surrounding their con- 
structions However, I believe a figure of 7% 
cents per barrel is the average cost of field 
storage. Using that same figure then or 110,000 
barrels, it would involve an investment of about 
somewhere in the neighbourhood of $80,000.00." 
MRe HARVIE: That should be 70, not 7s¢- 
(JR. FRAWLEY: It is 75 in the record, you 
Hay it should be 70. Page 2367, well I dc not like, I 
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am told that there is a mistake in the transcript, 
the transcript says however, this is Dr. Boatright 
speaking, "however I believe a figure of 74 cents 
per barrel is the average cost of field storage", 


now the people who know tell me that Dr. Boatright 


Said 70. 

MR. HARVIE: I think he corrected it 
later » 

MR. FRAWLEY: In any event if I just call 


aGrentOn GO 1b. 1b Lavin the @ecord now, that this 
looks like an error either a slip of the tongue by Dr. 
Boatright or something like that. 
THE CHALTRAAN: Is it “O¢ a barrel for storage? 
MRKe FRAWLEY: No, that is to be cost of 
construction. He just divides the cost you see, to arrive 
at the cost. AS a matter of fact you can tell because you 
have 110 and 80 thousand, yes, that is right, it works 
out, he goes on to say,using that same figure then on 
110,000 barrels it would involve an investment of about 
somewhere in the neighbourhood of %60,000, so it was ob= 
viously not 73¢.- Then T should refer you to page 2366, 
that is where he begins this discussion; 

"Now, Dr- Boatright, if the Comaission should be 

of another mind and felt that this company 

Should be allowed some terminal storage at 

Calgary" 
and so on, and then he says 118,000 to 120,000 barrels, 
so let us say 120,000 and then I would take it that, 
perhaps it is in my mind, tir. Chairman, that your ac 


countant could do the rest and you could not do better 
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than simpisy recommend a round figure of course, no, 
the Gommission has not had any cost, you can arrive 
at capital cost, you can arrive at capital cost and 
amortization and rate of return but you cannot have 
these directs and indirect, although they are referred 
to in another place in the evidence, referred to by 


Mre Hill, yes, sire Hill docs make some reference to 


theme 
MRe NOLAN: To the costs? 
MRe FRAWLEY: To the costs, in addition. 


we might just get that because he goes a little further, 
he estimates a figure roughly I think on these very car~ 
rying charges, yes, carrying charges that we are talking 


about, direct aud indirect. 


(Gc to number 5422) 
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J.J.Frawley. 


It is in his cross-examination by Dr. Boatright. 
There is something that is worth while getting I think. 
LR. NOLAN: I wonder if Pege 2580 
is the place? 
Mike FRA'EEY: Yes, that is exactly 
Where it is, Volume 19, Page 4580. Dr. Boatright is 
questioning Mr. Hill about this same matter. He says: 
"A I looked the tanks over last May. 
Q@ Did you arrive at an approximste figure of their 
worth at that time? 
A I did. 
@ What was that figure? 
g:) The two 80,000 barrel tanks are worth in my 
Opinion about 60¢ a barrel. 
Q The two 80,000: 
A Yes, that is approximately 160,00 barrels 


worth et 60¢ a barrel. 


Q That would make them vorth about 96,000.00. 

A About 96. 

Q And the 40,000? 

y:) The 40 is worth about 50¢ a barrel. 

Q That would add another 120,000% 

A And besides that there are certéin pipe connections, 
appurtenances, firelines and what not, ~ I would 
say those tanks as they stand todey are worth, 
without the land, in the neighbourhood of 
yl55,000.00- 

Q Well I believe that you depreciated your equip- 


ment in your report on the basis of 10 years, 


that is 10% a year, is that correct? 
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You mean that i have been using that in my 
setup, taking a 10 year life? 

Yes? 

Ress) aa 

And in that event then instead of the figure 
920,000.00 which you gave Mr. Frawley this 
morning, you would have actually used a figure 
813,500.00, being the reasonable amount? 

For the capital charges only. You see these 
tanks are operated and maintained by the 
refinery end those costs are included in the 
rentals. 

Do you heave any idea what those charges are 
with respect to those three tanks only? 

I was told that they were, that they ran about 
318,000.00 a year but I do not believe that is 
SO-« I think it is less than that but there 
is a cost there which I carnot do more than 
get some, make some reasonable approximation 
for. You see you have, you asked me whether 
my 10 year depreciation allowance would go in 
that rental, it would, also the return on the 
tanks and their cost of maintenance, that is 
you have three items entering into this tank 


rental, the return, depreciation and operating 


Gosts and maintenance. 


How long a life would you give those tanks, as 
long as they are kept up and the charges for 
keeping them up are applied to operating 
expenses? 


Oh, they will last almost indefinitely. 


fe eal x 
ees 


fh 
ceo sah ae ones 4 1 ak: 
v 
‘ Bie 
| ¥ 8 Ald sn8 ae | 

i * : Ay a Me, ia * 

SHOUT . MSH. kee ene ‘eegxade!, 

Oo aia ce ag heer: ‘ ben ong Be 

Sat) tae Ra 
Sy A i ee sees i 
- ; FA 5 7 We 
ee Aira I 
eg 
ead the 
Joke { Peek wert | ‘ me «. 
bot ed go -t.tud ne 00.0100 <8 
x ie ys | fr : 
a i liceatk i ‘aa tt ‘Wedsieabs fi 
x Leia, dha mid. taer ° 4 
oe ie Sa Cl ae 

8G ty 

No wegnwd 

. ¥ ieee’ 


cia 


Ps A 


ety, Ae. DERE a, 4 


hae e. = ghia 48 oh 
“ay * ei he 
ee , Der 
: akg r Oe 
tf 2 > )O Ca Pa aaa A 
: abe age ME 


ean sha eis 


eo me 


Beoqunte 3 een ar ; 
| | ometenas sess raat io eat 
Pn ars 4 a - y ‘ on ie ec 


DL 


JeJeFrawley. -0424- 


"Q Certainly, they will last the length of the 
life of the pipeline? 


4 I would s@y so. 


£> 


‘hatever the life is for the pipe line? 


ps I would say so, yes." 


That is all he says about that. So it does not 
leave it very well. kr. Hill says »18,000.00 a year 
to keep them upe But he says "I do not think they 
will cost that much.” Then you have on tcp of that, 
as you yourself indicated, you have loading charges, 
and loading equipment and the amortization of that. 
The evidence has beon left incomplete, no doubt 
about that, in that regard. But it would be my 
submission that elthough the Commission c@nnot be as 
exact about that as they can about the pipe Line rate, 
that it would be very Halen and it would be a compliste 
discharge of the Commission's duty certainly in the 
light of the evidence that all they can do, to recomnendg 
that this Royalite Pipe Line. Division, assuming now that 
they should operate the maintain the storage in the 
somewhat qualified fashion which I now submit, that 
they would be expected to recoup themselves for their 
Gapital expenditure or rental as the case may be, 
for their operating costs of storage and for the 
costs of shipping it, they would be expected to recoup 
themselves out of the storaze and loading services. 

Then we still have the case of the man - and that 
is very important - who has no relationship with the 
Royalite Oil Company, and that is our friends Mr. Hyde 


and Mr. Munro. ‘hat are we going to do about these people? 
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The reason that that presents a problem is that the 
Royalite Oil Company céanot do anything for them. 

Under the present set-up really the Royalite Oil 
Company simply paavien do anything for them. The Imperial 
Oil Company can and, therefore, of course tine Ween 

has s@id his Company will sell to these people. He 

of gourse was speaking for the Imperial or for whatever 
of his clients would be concerned. Now, frankly, I am 
at a loss to know what can be done with respect to 

that, I mean, from the stendpoint of regulation and 
recommendation. At the moment I take it we are limited 
to the business of the Royalite Oil Company's pipe line 
and any matters that are necessarily incidental thereto. 
But the Imperial Oil now is just out in a separate place 
and field altogether. They just simply have a lot of 
oil which they have contracted, for and which. they 
presumably do not need completely and entirely. So they 
say " ‘ve will sell you oil. coupled with the fact that 
you, the refiner, must go to the Conservation Board and 
get the Conserve tion Board to do a completely simpls 
thing,and! that is to permit tha field to produce your 
oil. But the Conservation Board's function ends there. 
So they say to Mr. Munro - suppose Mr. Munro for the 
sake or argument was a man who wanted a lot of oil, say 
three or four thousand barrels a day» They would say 
"je will see that that is produced but you have to go 

to the British American or the Imperial or whosver 
vorean tind. «to. sed] sou, that, 012..." Now the Imperial 
Oil Company has the oil. Its own oile It has been 
transported through the pipe line. All we know now from 


Mr. Wolan is - and I am not alarmed at all about it, and 
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I have no reason to be - I say Mr. Nolen's firm, 

fle Imperial Oil will sell to Mr. Munro the 1000 
barrels a day or whatever it is at the field price 

plus the. pipe line cost plus a handling and loading 
charge and that is all. Mr. Nolan did not say "I will 
sell it to you at the field price, plus the pipe line 
charge plus a loading charge and plus a brokerage 
charge, or plus a profit to myself on the handling 

nf this, or plus a commission." He did not say that. 

I do not assume for a moment his Company has any such 
thought in mind. So we simply take the statement Mr. 
Nolan's clients have made through him here that they 
will sell to Mr. Munro or anybody else at the field 
price plus the pipe line and plus the handling and 
loading charge. I quite agree with respect to that 
operation this Commission cannot go a step further and 
say, "Now thet is an appendage of our pipe line that 
we are taking under our jurisdiction. ‘se cannot say 
what that should be. There is a chance there, Quite 

So, for 6 loading charge to be 5 cents or to 6 cents 

or to be cost plus some profit, which might have con- 
Sseguences that would not be very easy at the moment to 
foresce. Wow it may be thet at some later stage in 

our Inquiry - and IT am trying to limit myself to what we 
have to deal with here,~ it might be at some later stege 
in our Inquiry when we are dealing with the fixing of 
the price of crude and even when we are dealing with the 
refinery operations of the Imperial Oi, we must come 
back to this subject. It may be in the larger report 
that this Commission will make there may be a place to deal 


with the position of the Saskatchewan refiner or the Alberta 
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refiner or anybody away from the immediate terminus 
of this pipe line. There may be a place in the larger 
report to deal with his situation, and what should be 
the relations on a cost plus basis or any cther proper 
basis between the Imperial Oil Compdny or anybody else 
who owns the oil as distinct from the pipe line carrier, 
as to whet the relationship should be. Now that, there- 
fore, concludes what I have to say about the operation 
of the terminal storage by the pipe line. fT am not 
repeating all I said yesterday but endeavouring just 
ina final summation to clarify what my position is. 

Now the, Mr. Chairman, passing on to another 
matter that was raised yesterdsy, and that is the propriety 
of the Gommission recommending that the Pipe Line Division 
of this Company in its operations should be completely 
Givorced from the Royalite Company by the creation of 
a separate subsidiary company, the Royalite Pipe bine 
Company or whatever it might want to be called. There is 
& Jittie bit of evidence about that. Mr. Burns dealt 
with it in Volume 37 at Page 4604.. Mr. Burns was questioned 


by Mr. Harvie about it. 


"Q MR. HARVIE: Mr.Burns, I understand 
that you expressed this as your opinion that the 
Pipe Line operations could and must be and are 
being garried on more economically as a unit of 
the Royalite en they would be aS an entirely 
separate entity’. 

B I have ae that opinion, but I qualified it that 

| at.this time I could not give any tangible 


reasons provided that it remained within the 
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" Royalite corporate entity. I mean if it was 
divorced from that it would be necessary to, 

I suppose, provide completely new administrative 
essets? 

Q I am suggesting that I agree with thet policy, that 
Situation. 

4 Yes. 

It is just to get down to the point that an 
apparent difficulty is arriving at the proper 
allocation of Indirect Costs as between that 
Depart ent and the other Departments of the 
Company? 

That has been a difficulty. 

Q And that same difficulty would arise whether 
it was a department or a subsidiary company we 
will say, sharing the same services? 

A Yes. Certain going rates could be established, 
however, I believe, for all services. That is 
you sould set a rate - and it could be approved 
by the Board of Directors if necessary - which 
would be the rates at which this Department 

- would be administered, and you could also - 
‘the Royelite would agree to do the accuunting 
for this Pipe Line Division. 

I understand there were two different sets of 
allocations, one set up by the Commission 
accountants, e@and one by the Company's account- 

: ants, as I understand? 


A That is correct." 
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THE CHAIRIAN: There is more evidence 


than that. I examined lir. Burns myself on this question 


of a separate entity. 


Im. 


FRe' Ls: Well it goes right on. 


You skip a page, on Page 4606: 


m@ 


TH CHAIRMAN: If you had a separate 
legal entity that shared an asset with you there 
would be no doubt each paid a certein sum to the 
other for the service it received? 

Yes. 
And if you could within the Company cqually 
Segregete it as a department it would be the 

same thing? 

Yes. 

There is nothing impractical enous making a 
complete severance, whether as a separate depart- 
ment or as @ separate legal entity? 

I can see nothing impractical about it. There 
may be some advantages. Subject to that possible 
question of Income Tax that I mentioned. 

Ih order to have a regulatory body dealing with 
it, it would be absolutely essential would it not, 
ur, Burns? | 

It would be essential, yes. It would heave to be 
done. 

You could not go through this every time there was 


a question of a new rate? 


' No." 


Now I certainly see advantages for simplicity. The 


public utility then would not be the whole Royalite 
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Company, because that would not be properi They have a 
erude oil department and a gas department and so on. 

But tne Royalite Pipe Line Company Limited might very 
well be a public utility, the thing that would be taken 
under the jurisdistion of the Board of Public Utility 
Gommissioners or whatever this separate body might be 

set up. That would be a tremendous adantage of course. 
Now we simply sever the Company, create a separate cor- 
porate entity, have all the shares in the Company anne 
by the Royalite, have the assets all w’red by the new 
company, by arrangement, and then you would have no dif- 
ference than what you have now. You would have the 
Company controlled and the Company operations all carried 
on in the same office, the same place, with the same 
general manager and the same chief accountant, and @ 
segregation of the costs. And that difficulty having 
been solved by this Commission, by virtue of its recom- 
mendation, and assuming its successors would adopt that 
recommendation and act upon it, then I think you would 
have no difficulty at all. There would be, therefore, 
in my submission this advantage, and it would be almost 
necessary to have a separate company, and in practical 
operation no difference at Sa), 4 10 additional inconvenience, 
tet the advantage of having the new regulatory body deal 
with one Beparate company and not be eouooened wien all 
the rest of the affairs of the Royalite Company. 

THE CHAIRMAN: It would be difficult to 
have a company - at least I have not heard of any - if 

it was a public utility with respect to One department 


OF LEG a ovlvities. 


MR. FRAWL2Y: I would think the Company 
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itself ~ I do not know and I cannot anticipate what my 
friend will say about that - but I would think there 
would be en advantage in that and that the Company would 
welcome any such severance as thas as long as it does not 
me@n any more expense. 

THE CHAIRMAN: The difficulty about that 
is, supposing the severed company was refused access to 


the assets used in comuon with other departments of the 


Roya lite? 
lide ERAMLAS Yes. 
THE CHAIRMAN: And were told it had not 


a power shop, it had not any compressed air any more, and 
did not have eny light or water, the boilers were not 
functioning for it, that the mechanical garage was no 
longer to be useful to it - you know I have gained a 
great knowledge after my trip - but just suppose that, 
Mr. Frawley, that is one of the things that has given 

me some concern. Suppose they just said one morning. 
"Yig]1 from now on we will not be mixed up with this 

uti Listy. 

IR. FRAWLEY: Weli it ig mere than 
just a passing fancy because...... 

THi CHAIRMAN: There is no fancy at all. 
It has given me great anxicty. . 
MR. FRAWLSY: For this reason the 
Royalite Oil cue up to now, according to Mr. Mor- 
rison's report and lir, Mav's, have been getting about 
53% return on their money from this Company, and if ny 
suggestion 1s going to be in any sense at all accepusd, 


they are going tv get a great deal less. So the Royalite 
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Oil Company might say "le are not interested for 10%. 
You had better find your own boiler shop and your own 


forge and machine shop." 


TH CHS IRMAW: . Yes. 
MRe FRAWLEY: Because it is true, 


because otherwise I might say "ell, why would not they, 
they have always done it because it has been profitable". 
and it still is profitable and it still would be quite 


sufficiently profitable on my submission. -But it would 


“yot be as profitable though. 


THE CHAIRMAN: I suppose the Commission, 
like a Board, should never eke recommendations, even’ 


as a Gourt will not make orders. that do not seem in some 


‘way to the regulatory body which follows it capable of 


carrying them out and enforcing them, and saying "Do that" 


and it is done. That being so one must be careful of 

what one says to do. You cannot just slash around hap- 
hazardly. It would seem clear that a separate entity 

is desirable, a clean out thing, but it has not got its 
own separete assets. AS I say I have never heard of - 
perhaps Mr. Nolan will tell us of one - but I have never 
heard of a department being a utility. Then you have to 
take over the whole Royalite. 

MR. FRAVELIOY: Yes, and it would not be.... 
THE CHAIRMAN: What has to be done, The 
Royalite has many functions. Are you going to suggest 
that we recommend that it be turned over as a company 

and made a utility. And have you any assurance, certainly 
iis has been introduced in evidence, that at a reasonable 


rate the utilities will be supplied to that which you make 
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a public utility. 

MR. FRAWLEY: There is a practical 
difficulty there, because we speak about making a 
department a public utility, apart from it being a very 
uncommon and unusual thing es I really see it, because 
the department owns nothing at all. The Royalite Oil 
Company owns everything, and the Royalite Oil Company.... 
THE CHAIRMAN: What you would reelly do, 
of course, you would make your company a utility with 
respect to its pipe lihe department, I suppose. Otherwise 
whet is the alternative. It drills wells. Are you going 
to make that a utility? It produces oil. It has many 
activities. It drills wells-for other people. Is that 
to be a utility? | 

MRe FRAWLEY: Now let us take the Gas 
Gompany. That was running through my mind, as you were 
Speaking a moment ago. Mr. Milner's company supplies 
gas to the people of Calgary and it is a public utility 
with respect to that. It also goes far and wide drilling 
wells. It even joins with others in ventures, common 
ventures for the drilling of wells to get gas and oil. 

I do not suppose it is a public utility in that respect. 
THE CHAIRMAN: | I would think surely it 
was. I do not know,but I would suggest that is not only 
incidental to but necessary to its operations to ensure 
supply. | 

MR. FRALEY: Yes, because it is given 
so much a year to carry on that exploratory work. Yes, 
that is right, it is a complete public utility from the 
beginning to the end. This Company certainly Gould not be 


of course. Well there is something that might be of some 
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assistance, my friend wr.cottle has just suggested it 
to me, and when I came to deal in olosing with the 
Statutes I will...... ; | 
THe CHAIRMAN: io Your WHOTS hoees is 
that it must be. You now say it cannot be. 

HiRes NOLAN: Yesterday you said you 
did not want it to be. 


MR. FRAWLSYS To be what. a@ publie 
Gtilityve | 
Im. NOLAN: Divorced. It would cost 


too much money. 

THE CHAIR: AN: Mr. Frawley said he would 
take time to think about that. That was rather sprung on 
him by mo. It was your offhand opinion. But these 
are difficulties that this Commission has got to face 
Some time, and I am interruppting you because we would 
like to have it threshed out now by Gounsel all we Gan. 
MR. FRavLiy: We have this, of course, 
the matter of the Milk Distribution, Milk Production, 
Prices and Distribution hes been brought within the 
purview of the Public Utilities Act, and the companies 
who carry on the business of distributing milk also 
carry on the business of manufacturing and distributing 
butter and ice oream.e It has worked. out there that 
there hes not been any practical difficulty. The only 
thing that is a utility is the milk, and that was made 

a utility by this amendment to the Public Utilities Act 
made in 1933. Perhaps you need not trouble going into 


that, because I want to deal with that in closing. 
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But in 1933, the following words were added tothe 

definition »f a public utility, up to that. time 

it read: 
""vublic utility’ shall mean any system, works, 
plant or equipment for the conveyance of tele- 
graph or telephone messages or for the conveyance 
of travellers or goods over a railway, street 
railway or tramway, or for the production, trans- 
mission,;, delivery or furnishing of water, gas, 
heat, light or power, either directly or indirectly, 
TOnor fcr the public." 

4nd then these words were added: 
"and includes any plant, premises, equipment, 
service or organization for the production, 
processing, handling, bottling; distribution, 
Supsiy; delivery, keeping for sale or the sale 
Wwmile, pinedudine.products.thereof..in a liquid 
form. 

NOW pis certainly outside. this, record, but ,it.is, 

perhaps, not improper for me to say that the 

Bamonton City Dairy. is a public utility by virtue 

of this amendment, with respect to everything which 

has to do with its milk. 

THE CHALRMAN: shat Act is that? 

MR. FRAWLEY: That Act is the Public 

Utilities Act, Chapter 53 of 1923, and the additional 

words were added by Chapter 18 of 1933, and there 


were other provisions made complementary to that, 


which you might make a note of, Sir, at the same time. 


The matter, the details in connection with the 
bringing in df milk, are covered by Section 51(a) 


of the seme Act, 51 (a), and it has been amended later 
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until now the sections run 51 (a), 51 (b) and 54 (a). 
THO (CH GUaMIAN % « ¢ ALD tan THe ISS. ket? 

LR. FRaWvIigyY: No, the 51 (a) was added 

by the same Chapter, Chapter 18 of 1935. It was again 
amended in 1934 by Chapter 65, and it was again amended 
in 1935, Chapter 26. My friend says there is an Office 
Consolidation but you might, the Commission might prefer 
to read the original Act and the various changes made, 
so as to get an idea when they came. Spe king for 
myself, 1 never read an Office Consolidation because 
when you take the original Statute then you ean always 
see where and when it has been added. 

MR. NOLAN: You have more time than I have, 
MR. FRAWLEY: Ves, my friend may be quite 
right, Il have not as many clients, so that we might 
Still, with a burst of generosity, leave the Royalite 
Oil. Company, to carry on its crude cil business on its 
own without the attributes or obligations or privileges 
Of a. public utility, just. as the business of milk, 

but not the business of ice-cream and butter,were made 
public utilities;practically, practically there is no 
difference, I mean there may be other difficulties 

but that is no difficulty that only part of the business 
of these creameries were brought within the purview 

Of the Puoliae Utptilidies »Act. 

TH CH:ITRMAN: LOuntare suggest ing that there 
should be special legislation to bring that about? 

MR. FRAWLEY : uh, quite, yes, 1 am going 

to deal with that, I think the Pipeline act, frankly, 


does not go as far as the necessity of the case requires 
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now and, perhaps, I should add that there does seem 
to be quite a complete parallel, becatse you take 

a large company like the Union Milk Company or the 
Edmonton City Dairy, there is a common use of all of 
the assets there, the same delivery waggon that takes 
out the milk also takes out butter, and the same 
drivers are doubtless interchanged and you have the 
use, and the accounting dep rtments re all, there is 
only one department, you might say, for all branches 
of the comnany. What they have done, doubtless, is 
to work out a system of indirect costs so that while there 
would seem to be sone advantage in the complete severance 
and the creation of a separate entity, th ere does 
not seem to be an absolute necessity, yusing the milk 
as @ precedent. Now, that is all with respect to 
the matters which were left over from yesterday, and 

IE had in fact about completed what I had to say about 
the discrimination. IT had divided it up into two 
matters, that is the complaint of Mr. Plotkins for 
his pipeline connection, and I simply left that this 
way, that if there had been a complete and continued 
refusal, that would appear to have been a case of 
discrimination. Now, it is not left that Way. 

Mr. flotkins has been offered his nipeline connection. 


Now, there still remains, of course, the question as 


? 
to whether or not the conditions under which the 
pipeline connection has been offered to him constitute 
a continuance of the alleged discrimination, but I 


dealt with that yesterday, Sir, and pointed out that 
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there was, - the one instance that was called to the 
attention of some of the witnesses by lir. Commissioner 
Lipsett, that the comaany was not particularly eon- 
sistent in requiring the Lion Cil Conpany to maintain 
storage at a rate and at a sapacity when they do not, 
by virtue of the existing conditions there at least 
at the hast Calgary, they do not seem to be demanding 
the same of the Imperial Cil, but that is about all I 
can say about the alleged discrimination contained in 
the eonditions, Exhibit "163". 

THE CHal Rian: Those are the conditions 
attached to the tapping of the line? 

THES FRAWLEY: The direct connection, yes. 
THE CHAIRMaN: You will not forget that 
Mr. Nolan says that over and above that, that there 


should be conditions attached to the imposition, at any 


rate, general conditions in connection with carriage. 
MR. FRAWLEY: To Mr. Plotkins? 

MR, NCLAN: To anybody. 

TH. CHaT RAMAN: To anybody, that is the 


line tanning you are looking at, there was a condition, 
you will remember, cOntained in the Exhibit, do you 
remember the number? 

MR. BRawLsY: Un ves, 98, On, Yoo, yous 
THI: CHalRMaN : I was just wondering if you 
had any observations to make about that. M. Nolan 
made quite a point about it. 

MR. NULAN: You will remember, Sir, 


why it arose, 


MR. FRAWLEY: Yes, Mr. Nolan explained that 
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he put this forward simply so that the Commission 

would have before it some rules. to guide it in case 

they went the length of, - Mr. Nolan did nos seem to 

be sure that they should go the length of it end I dia 
not at that time, - if the Commission should go the 
length of it, if the Commission should go the length 

of recommending the conditions which should attach; 

now, that this is being created a publie utility, 
to send along a set of wodel conditions which might 
apoly. 

THs CHAITRMAN: Mr. Nolan made it quite 

clear, I think, that he said that conditions must attach. 
MR. NOLAN : Yes. 

TH. OH.T Rican: That it is essential when 

you set up the rate, you set up the conditions Oe: 
Which . are to be imposeé in respect to which the 


pipeline was to be operated? 


MR. PRaWvLEY: Yes. 
THs CHal RMAN: Phat it cannot be left in 
the air. Well, now, we have no evidence about that, 


we have no evidence about it at all, really, other 

than here is something, and there are further conditions 
added there. Now, there is some evidence, whether We 
accept it or do not, or give any weight to it or not, 
there is one thing we cannot ignore it, and we would 
like to know what you think about it. 

ie. FRAIL LT have to do what I can to 
assist the Commission in every aparticular. I must 


eonfess I was not much concerned about this Behnipit ee 
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all because I thought it was going too far toask 

the Commission, without spending a great deal of 

time upon it and examining into whether these things 
are rien. Or Wrorge, -and-I Would like not to say 
anything about it at the moment. iiomy reply ft aaen > 
mke some remarks about it, but I think at the moment 
some of them are not of a great deal of moment in view 
of the submi ss ions I have made, I take issue with 
regard to this further storage. 

THE CHAL RAMAN: That may be your submission 
but there is no evidence before us on which the 
conditions could be recommended ky this Board. I do 
not know, I just want to know what you think about it. 
WR. PR GAY: 2 will be very glad to give 
you my ideas. 

THis: CHARMAN: It is there and we will not 
ignore it, whether we give any weight to it or not’ 

is another matter. 

BR. FRALEY: Well, I will cirect my mind 
to that and make some observations to the Commission, 
if I may, when Il am replying. 

TH CualRMan: Very good, 

MR. FPRAWLY : Men, as Lisayjesivcot off 
the question of alleged discrimination at the moment, 
except so faras that relates to 14, and £ now deal 
very een. because I think I have already said all 
I want to say, about the eamene at of the independent 
refiners with respect to the difficulty in obtaining 
supplies of crude oil and naphtha. If they have to 


go to the Imperial 0il themselves, I have not much to 
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Bay about it, not with the same degree of certainty 
anyway in my own mind as I feel I am entitled to make 
submissions if it is a questionof going to the 
Imperial Oil and buying the oil,as with respect to 
this supposed public utility, there, I think, I can 
properly make some stwmissiors and I have dealt with 
that, Mir. iunro, Mr. Hyde and people who have no 
contractual rights in Turner Valley, cannot go to the 
Royalite Oil Comnany, the Royalite cil Company has 
nothing to sell. Tf the y.eo to. the: Imperial Cail 
then you are back to Mr. Nolan's statevent, which I, 
frankly, say cleared up everything in connection With 
this alkeged complaint that We cannot get our crude, 
with the possible exception that if Mr. Nolan*s company 
charged such a handling charge, be it 4 cents, 5 centa 
or 6 cents, Which was an exorbitant profit for that 
Operation, then that is something that at the moment, 
npeaues ite LoenOtom, pubic utility, L em.not going to 
take any objection to. I am of the opinion, and you 
were last night when you said you could not conceive 
aft them doing anything, and you would regard it as 
being quite proper until] it is shown to the contrary, 
and IT am of the same opinion. at the moment this 
Imperial cil Comm-any is not in any sense a public 
utility. EK cannot go so far in my submissions 
with respect to them as I can with respect to the 
Royalite Oil Company, so.if Mr. iiumro wants a thousand 
barrels of oil a day he has to do two things, he has 
to go to the Conservation Board anc get this thousand 


barrels added to the daily production and then he gves 
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tc ‘the Imperial Vil Company, not the Royalite Oil 
Company, he goes to the Imperial Vil Company and he 
says "Weill you sell me. will you be the vendor of 
this oil that 1 have arranged for?" andthe Royalite 
Oil Company, through Mir. Nolan, says "Yes, we will", 
or I meant to say the Imperial Cil Company says "Yes, 
We Will at the posted field price plus a piping charge 
plus a handling charge", and that is all I have to say 
about that. 

MAJOR LIOSETT: wir. Frawley, on this question, 
Supposing this might be said to be something in the 


way of discrimination, whether the existing pipeline 


TACI Li eSeresul Goin vor tend to’ an unwarranted control;.... 


MRe FRAdALAY : Yes. 

MAJOR LILSETT: Now, if the facilities are 
such that the Imperial O11 Company can get their crude 
O11 Fight into their refinery but that the small refiner 
cannot get crude from the pipeline company and has to 
go to the Imperial O11. woule not a question be whether 
that is a question of the facilities enabling the 
Imperial Oil to control the price, apart altogether 
from discrimination? 

MR. FRAwWwLsy : Well, the Royalite Oil 
Company canno%t suprly anything at all, they cannot 
supply anything but transportation, service, it is a 
service unit entirely and if somebody’wants oil, well, 
they have to go to the Imperial. Now, it has been 
suggested they should be able to go to the wmmon 
carrier, to the regulated body, to make their bargain. 


MaJOR LITSETY: No, not quite that, but 
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when they do buy oil in Turner Vsilley they should be 
able to get delivery direct from the pipeline company 
without going to the Imperial Oil. 

MR. FRAWLEY: i. yoo, it ney Duy olka 
Turner: Valley.” Well, I was going to say they could 
not, we know they can go to one company down there, 
the National Company, and buy oil, and I am quite, 

I feel quite sure there has never been any refusal 
Poy Une hoveli ves part tt transport that oil. 

WidOR LIfSire : assuming they could get 
(near Oil an Turner Valley and get it to Calgary, 
should they not have facilities in this pipeline 
division to get delivery to their tank waggons or 
their tank trucks from the carrier without having to 
go through the Imperial Ujl or to give the Imperial 
Oil any commission or loading charge? 

MR. FTRAWIEY: Well, now, let us face 
that, what you say is, as Il bah before, they go to 
the Conservation Bcaré and they say "I want 1,009 
barrels & day, that is my nomination", so the Board 
sees to it that that is produced, that is aie phe 
Board does. 


MAJGR LIVSET : Very well, and they buy it 


im Parner: Val Leys 


MR. FRAWLEY; | Yes, and there is a complete 
break after that. That is all the Board can do. 

The purchaser then, or the man who desires the 
purchasing, has to go and make arrangements. low, 

he can go to the Royalite Vil Company, I presume, and 
well, now, let us face that. 


MaJOR LIPSHTT: I am assuming he has his 
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oil in Turner Valley and it is handed over, his 1,000 
berels’ OPMOUL EV ets the Royalite Oil Company, that it 
LSwprougnt “to Calear vrs... 

MR. FRAWLEY: You see, that all that 
happens Gis... We 

MAJOR LIPSET?T : Just a moment, he gets it to 
Calgary, should he not be abie to get delivery from 

the Royalite Oil Oompany in Calgary either at, either 
to his refinery or to his trucks or tank cars, direct 
from the Royalite Oil Company without mM ving to go 
through the Imperial and to give the Imperial any loading 
charge or commission, should it not all be part of the 
Royalite's work? 

THE CHalRiisN: You say it shoulé, as to 
115,000. barrels. 

MR. FRAWLY : hit yes, outs) covered), 

that is covered; franiiye thay aspect. of that Z 
covered in my suggestion that they could perform the 
operation of handling other people's oil, that is true, 
and if Mr. Hyde's company, supposing he was a big 
company and he had made those arrangements and he had 
got his 1,000 barrels a day produced to him, then it 
starts moving through the line, because, cen it 
comes out of the wells,that is what we have to keep 

lata ithe sha eae a: 7 must comer out of the wells under contract 
to oe Nolan's eanpany, although it is not going to 

Mr. Nolants company, there is the immediate intervention 
of those contracts. The don servation Beard has the 
right to order the produ ction of that ofl and 2% is 


produced proportionately, so that it comes, 100 varrels 
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out of this well am 100 barrels out of another, and 
all of those are under contract with the British 
American or the Imperial, that is understood, then 

it travels into the pipeline and gets to Calgary. 
Now, there is more than the Imperial wants, so there 
has to be somebody take that oil away and this now 
company either has storage and gets a pipeline 
connection down near the terminus some place and 
builds a small tank farm there where he can store it 
and then get it to his refinery by tank truck or tank 
ear, that is one thing which could very well happen, 
G@esnis Own expense he takes oil, --»like !’r, Plctkins, 
at his own expense, takes oil, he builds a small tank 
ferm there 200 then he gets delivery of it in, such 
fashion as he likes, that is one thing; the other 
thing is that it goes into this terminal storage to 
the extent I have spoken of and he then takes delivery 


of it through the Royalite's loading facilities, and 


in both instances he pays to them whatever is required, in 


one instance he pays it himself, he carries the cost 
of constructing his own tank farm himself, but if he 
chooses to allow it to go through this terminal 
storage of the Royalite, the qualified storage I have 
spoken of, then he takes delivery by virtue of the 
loading facilities and he oays for it. 

THS CHalRitain: and that payment, you think, 
should be made to the Royalite and not to the Imperial? 
MR. FRAWLEY: nh, yes, as I said this 
qanebe that is a separate thing. 


THE CH:IRMAN: Do I understand, 1 want to 


oh 


r 


t 


be clear, are you saying on that operation the 


Royalite should be allowed a profit or ere they to 


operate it at cost to the Royalite? 


MR. FRAWLEY: . The Royalite? 
THE CHR AN: Yes. | 
MR. FRAWLEY: ee I say we must regard that 


operation as We regard the pipeline operation, that is 


my submission. 


THE CHAT RMAN: Allowing 10% return on their 
money? 
MR. FRawWLeY: Yes, on my same submission 


and I say it is unfortunate we have not got the details, 
but I think that would have been a mountain of work, 
to have endeavoured to get that. 

Then, I want to deal now 
very, very briefly with what the situation is with 
Tegerd to The Statutes... ..s. 

THE CHATRITN; I suppose the simple thing 
would have been to deal with it in the rate just as 
your gathering lines have been dealt with in the rate. 
MR. FRAWLEY: Ves, quite so, but ft) see 
some merit, there may not be anything in this, but l 

do see some merit in keeping it separate becsuse I want 
to keep away from the people who do not use it at all, 
not put the cost of it in the rate, that is my only 
desire. The people who are now tied up to the Imperial 
or under contract to the Iuaperial, have no care about 
it at all. ‘These other people have suffered enough 
deduction in the piveline loss and they should not 

be concerned with storage. 


MAJOR LIPS&TT : Of course, Mr. Brawley, you 
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must take, perhaps, a broad view of it, the people 


who are at present getting oil gathered from Turner 
Valley have now got to pay in the rete for the 
extension, for instance, to the Home-Millarville well. 


MR. FR wLsy: Ves. 

MAJOR LIPSeT: Must it not all bet aken 

in @ broad picture, you would not say, for instance, 
that crude oil fron the Home-Millarville should have 
to pay an extra rate to pay for that additional outlay 
over and above the people who heve already gota 
gathering line? 

MR. FRAWLEY: No, at one time it Was 
running through my mind that they might, but that is 
not at all practical and Dr. Boatright put it in his 
evidence, that it is @ common thing, the short haul 
and the long haul are alk averaged up in the gathering 
and that seems to be the unifom sort cf practice, 
but when we get into delivering at this end, we 

have not got just the same clarity in the evidence, 
that it 4s unifonn practice, and that is why I see good 
reason for making that distinction. 

MaJOR LIPSET?: It will have to be either 
included in the rate or a rate would have to be a 
figure something for terminal services at Calgary. 

MR. FRAWLEY: Jh, yes, if, yes, if those 
people who use it, it is a separate operation, those 
people who use it pay it quite separately, nothing to 
do with rates. 

MaJOR LIPSSTT : It will have tc be just a 
horse~back figure. . 

MR. FRAWLEY : Yes, it is a horse-b.ck 


figure. 
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d. 3. Frawley. 
MAJOR LIPSETT: There is just one other 
matter I want to ask you about before you go on, 
these rates which you gave us yesterday to Regina, I 
am sorry to have to go back to this. 
MR. FRWL-3Y : Yes. 
MAJOR LirsisT?: Apparently that rate was 


obtained by the Imperial Cil Company. 


MR. FRAYLSY: The.rate, the crude rate? 
MaJOR LIV SET? : Say from Calgary to Regina. 
MR FR LEYS The rate from Calgary to 


Reeine on crude ayes, i. think it is fair to say it 

was requested by the Imperial vil and British American 
and obtained by them. 

MAJUR LIPSET?: And it was 19% cents, you 
said, 100 pounds? 

MR. FRivLEY: That is right. 

MAJCR LIPSETT: That was stated by you to be 


somewhat higher...... 


MR. FRaiWLEY: 19 cents, 18g cents to Moose 
Jaw. | 
MaJOR LISSSTtT: That was stated to Le somewhat 


higher than the pipeline rate. 


MR, FRAWLUY: Yes, 
WAJOR LIPSaT™ : Can you give us any comparison 


as to the barrelage and mileage between that proposed 

rate to Regina on a mileage basis as compared with the 
Royelite rate from Turner Valley to Calgury? 

MR. FRawitY: well, I cannot go very far, 

pecause we have not before us the figuration of Mr. 


armstrong, the Kconomist of the Canadian National Railway, 
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J. J. Frawley. 
who filed the Exhibit, showing what the cost of moving 
a barrel of crude oil fromCCalgary to Regina wuld be, 
because what My. Armstrong did, he built on. paper a 
pipeline system and ascertained the cost of pushing, 
of transporting a barrel of crude oil from Calgary to 
Regina, and that is what the Oommission meant when 
they say that "Hxhibit '19', filed at the Hearing 
and distributed to the interested parties, sets out 
estimated costs of cons:truction und operation and cost, 
in cents per 100 pounds, for transporting crude oil 
through @ six-ineh pipeline from Calgary to Regina 
at varying quantities pumped per day." Now, otherwise, 
it is just a calculation, Sir, that anyone could make. 
Po tnank We can very properly give you the mileage, 
in fact you Will find it in the Exhibits, I 4m sure, 
Exhibit "182", what is the exact mileage from Oalgary 
to Regina, Mr. Chapperton, it has been talked about 
as 450 miles, and I think it is quite close to that. 
We can find it from the Exhibit and it might be warth 
while to stop and get it, the mileage from Calgary 
TOPRerin avy sho. 
MAJOR LIPSETS : I Was wondering what the 
comparison was, of that rate of 19% cents per 100 pounds 
translatet into barrels for a 6-inch pipelino from 
Turner Valley to Calgary, it is said to be a little 
higher than a pipeline rate, I presume fora 6-inch 
pipeline from Calgary to Regina. 
MR. FR.WLSY: Yes. 
MAJOR LIPSET?T:; Whet that figure would give 
us on the mileage basis from Turner Valley to Calgary. 


MR FRAWLEY: T willask Mr. Cottle on 
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Mr. Morrison but I take it when we get the mileage, 


it 18 SCasily worked out, and that is all I can say 
about it, because there is nothing more before the 


Commission than, well, the matter of mileage, I suppose, 
tas) bg 

MAJOR LI:cSiTT:  - it is only another f-ctor 
in the picture presented by the Montana Pipeline and 
others that We have heard about. 

MR. FRAWLEY: Yes,it is a matter of conm- 
paring 31 miles with this figure which has been given 
as 450 miles, and turning your 19 cents; of course, 
that is not por barrel, turning your 19 cents into 
barrels by multiplying it by 280 pounds, about 92, it 
is 52.5 cents, I think, and them you compere 52.3 
cents for 450 miles with 15 cents for 31 miles. Now, 
that is just about, at least 1 take it that that is 
something of what is in your mind. 

MadJOR LIPSiTe : It was just to compare it 
with the pipeline we had already heard abcut. 

MR. FR.WLBY: We will just give you that 
mileage, Sir, 467 miles, Sir, 467 miles is the mileage 
from Calgary to Regina. Well, I wonder if I might 

be allowed to supplement that after the Calculation 
has becn made? 

MsJGOR LIPSETT: Yes. 

MR. FR.W.cLEY: was there something else, 
Mr. Commissioner? 

MSJOR LIPSuTT: There is just one other thing, 
Mr. Frawley, and that was there was something men- 
tioned by ir. Plotkins, of course he only allowed in 


his figure 1-6 inch pipeline. 
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MR é FR..W LEY : ; Ye Se. 
MaJCR LIPSHIT: There are three pipelines, 


as We know, in use. Have you anything to say as to 


whether the three pipelines are necessary for crude or 


whether there should be any deduction off either Mr, 
Hill's figures or Mr. Morrison's figures on the ground 
that three pipelines are not needed for the crude? 

MR. FRawLEY : Yes, I ean say something 
about that. The thing that arises at once there, Sir, 
is whether or not the line which carries naphtha should 
or should not be excluded from the system because it 
seems to be largely used for naphtha and that now we 
know, in view of the Ryalite's situation, that is not 
available to anybody hut to two people, the Imperial Oil 


that produces it down there and the British American 


that produces it there. Well, I am very frank to 

say that that naphtha line is in fact used from time te 
Tame TOT Crude’ Olliand it is just, I do not care how 
much or how little, if inthe course of a year it has 
to be used for, well, I would say for even a week or 
so then we just simply have to allow that to be added 
to the rate-base because it becomes comparable then 

to the case of the street-sar tracks that are only used 
in the rush hours and only at rush seasong of the year, 
MAJOR LIPSETT: Would that not be a 

case where the eost would have to be divided up on 
some basis similar t that useé for the indirect assets, 
where in this case it is used, we will say, 80% or 

90% of the time for naphtha and 10% or 20% of the time 


for crude? 
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MR. PRAWLEY: | For crude? 
UAgOR Giro nrer i a.) Les 5 
MR. FRULEY: and that naphtha is ina 


different classification: - 


(Page 5453 follows. ) 
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J.d.Frawley. 
MR. FRAWLEY: I am inclined to think 
that if it is a stand-by plant and it must be regarded 
as a stand-by plent and from what reading I have done 
there dnes not seem to be any distinction madé.. If it 
is there and used and useful, and it is required by Mr. 
Nolan's Company, and there is not any guestion about 
that. At the peak season of the year there is bound 
to be a heavier movement. Of course we have had some 
Suggestion there might be a different method of 
production and storage worked out which would permit 
Lt to be more uniform over the year, and that might 
alter it. But that is very speculetive at the moment. 
I think we have to face the existing situation, that 
is that it is used and useful during certain periods 
of the year sufficient to warrant it being added into 
the rate base. 

I think it is only necessary to call the Commis- 
sion's attention to two statutes in connection with 
the pipe line, and that is the Pipe Line Act which is 
Chapter 62 of the Statutes of 1925, and the Public 
Utilities Act which I have already given you, Chapter 
53 of the Statutes of 1923. 

The Act passed in 1925, the Pipe Line Act, was 
guite a diffcrent sort of statute than it is now. As 
it was passed in 1925 it was a very simple statute 
that provided that no company shall, for the purpose 
of paying mains or pipes to conduct gas or petroleum, 
exercise the powers conferred upon it by The Water, 
Gas, glectric and Telephone Companies’ Act until it 
has complied with the provisions of this Act 


respecting the permit hereinafter referred to and 


| gatas ot ben oi 6, a 
bebsegor ed. cay we, a ey cad 
if gne. ered ‘ aathget at ' ‘ ner 
#2 24 Ob, Kobiyattes®, ae 8 
gh. yc. b exkuoar et SE. ae, | a 


f fied Py ues see ‘ah i A, Mae. gon. a, ‘ ‘ Th 


phous seit 


dws en A a anaeee a: 


| 2 pei os 


a ong om, a gaorertate & 6s, tn 
AM. 190, poten. 


: a 


pa haa! 
Lee 


ri t I PEP, eae Wr wre 
sf agin. sini baie he aah | 
si gomom. ait. te. nee sipoegt. 


ale hott sus 7%, Bat jade, ode os et 


i 
OF ee 


, ROOT, i OEM, ie Seshonin jie. 
ofa? bokbe gxbed ak ramepem, et. 


rt Bus 
He ae 


BAW «Bt, ve | 
aa # WOR Ot 
on oisy, sit pty pers oe 
mnuatons ie eS RE i ou . at fee . . 
_ ghee i. ent Bears s now bey ‘ +f 4 
dh Lehaw: the * eliengineD, silategoster, pop. otnsopes wen a 
Toh Stet. 20, Ailok Rone, oes eer hot Lame a oi 

Bom. 97. sows ot8% red Zems en Tégueed, ats, Pats Y 


(ah 


T-2 
a 
J.J.Frawley. ~5454- 


has received the same. 

Now in 1925 the Act gave power to the Tieutenant- 
Governor-in-Council to make regulations. In 1925 
Section 8 said that the Company after receiving the 
said permit and constructing the pipe line, shall be 
common carriers of gas or oil as the case may be. 

Now that was taken out. There was not anything done 

of any importance until 1937. But in 1926 ther: were 
short amendments. 4 company was defined to include 
Wperson’. tnat a6 in 1926 by Chapter 70. In 1928 
Section 2 was amended, that is the section that IL 

read requiring a permit, was amended by adding a few 
words at the end declaring the Water, Gas, HKlectric and 
Telephone Companies' Act to extend to the conveyance 

of petroleum as if it were named therein. In 1926 


two sections were added which affect the Royalite 


Company. 
THE CHAIRMAN: Uhapter? 
MR. FRAVE,HY: Chapper "YO of 19a, 


also should be looked at. By that Act, Chapter 70 of 
1936, two sections were added, 10-A and 10-B. 10-A 
reads "This Act is only intended to and shall be deemed 
only to operate as to matters which are within the 
exclusive legislative jurisdiction of the Province of 
Alberta, and all matters not within such exclusive 
jurisdiction are hereby declared to be outside the 
provisions of this &ct." Then 10-B. "This Act 

Shall apply to all ripe lines, whether constructed 
before or after the passing of this Act, but no Company 
having constructed, or operating, a pipe Line prior to 


the last day of March, One thousand Nine Hundred and 
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Jodrrawley. 
Twenty-six, shall be required to apply for the permit 
or declaratory order herinbefore provided for, but 
any other company may make an application to the Board 
of Public Utility Commissioners, and thereupon the 
Said Board shall have power to make any order which 
it is hereinbefore given power to make." 

It has been cstablished by evidence that the 
Royalite line was operating prior to the last day of 
March, 1926. So that Section 10-B would apply to the 
Royalite Company, and it would mean that the Royalite 
Company, insofar as this original Act was concerned, 
was not required to obt@in any permit, because it had 
been operating. 

And in 1926 Section 9 was added. The original 
Section 9 which gave the Lheutenant-Governor-in-Counecil 
power to make regulations of a very limited kind. 

THE CHATRMAT: All Chapter 70? 

MR. FRAVLYY: Chapter 70, Sir. That 
seation which had given the Lieutenant-Governor power 
+o make regulations, limited regulations. was struck 
out and a very complete section was substituted for 
it giving the Lieutenant-Governor-in-Council power 

to make regulations providing for a great many things, 
and Item 4 was "Fixing the rate for carriage through 
any pipe line." Then regulation L, "fixing the per- 


centage of loss allowable to the owner of any pipe 


Line." 
THE CHAIRMAN: Doing what with loss? 
Mas ERATE Y 3 Fixing the percentage 


of toss allowable to the owner of any pipe line. 
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That is this question of pipe line loss deductions. 

That is the situation in 1926. The Lisutenant-Governor- 
in-Council was given power to make these very complete - 
to make regulations on this very comprehensive number of 
things. Also in 1926 a section was added which provided 
that no company shall operate a pipe line until it has 
applied to the Board of Public Utility Commissioners 
for a declaratory order giving its consent to the 
operation, That is Section 8 which I should have read 
before I read Section 10-B. 

Section 8 was struck out, the first section 8 
was just a brief section which provided that after 
receiving the said permit and constructing the pipe 
line, the Company shal! be co mon carriers of ges and 
oil as the case may be. The new section 8 which was 
added in 1926 by that same Chapter 70, p»ovided "No 
company shall operate any pipe line until it has 
applied to the Board of Public Utility Commissioners 
for @ declaratory order giving its consent to the 
operation of the pipe line, and setting forth the 
conditions subject to which it may he operated, and 
such order has been made." Sub-section 2. "The Board 
may, as @ condition, stipulat that the company to 
which any permit is issued, shall be a common purchaser 
of petroleum or gas, as the case may be, and shall 
purchase all the pe troreut or gas in the vicinity of, 
or which may be reasonably reached by, its pipe line 
or gathering branches, without discrimination in favour 
of one producer or one company as against another, or 


that it shall purchase and transport petroleur or gas 
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from each company and producer rateably in proportion 
to the average daily production, and may prohibit such 
common purchaser from discriminating in price or amount 
for like gredes of petroleum or gas, or facilities as 
between producers or companies; and in the event of 
any purchaser being also a producer, may prohibit it 
from discriminating in favour of its own production 

or storage or production or storage in which it may 

be interested, directly or indirectly, in whole or in 
part, and mav direct that its own production and 
storage shall be treated as that of any other company 
or producer." 

Then the third sub-section. "The Board may. 
as a condition, declare the company to be a common 
carrier, and no such common carrier shall allow or 
be guilty of any unjust or unlawful discrimination, 
directly or indirectly, in favour of the carriage, 
transportation, storage or delivery or any crude, 
stock or storage oil, or any product thereof, or 
of any gas in its possession or control, or in 
which it may be interested, directly or indirectly." 

The fourth sub-section is: "The Board may, 

@s @ condition, stipulate that the person to whom 
the permit is granted, who is not made a common 

purchaser by the order of the Board, shall not own 
or operate, directly or indirectly. any petroleum 
or gas well, petroleum or gas lease, or petroleum 


or gas holdings or interests in the Province." 


Now that completes the legislation of 1926. 


So that you will see while the Board was given power 
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by this Section 8 to declare any pipe line to be s 
common carrier and a common purchaser and so on, 
Still by virtue of Section 10-B that section did not 
apply to the Royalite Oil Company with this important 
exception, that any other company - any other company - 
it @oes not say what kind of &@ company, but any other 
company may make application to the Board and thereupon 
the Board shall have the power to make any order which 
it is hereinbefore given the power to make. That was 
the situation in the Pipe Line Act until 1937 and in 
1937 by Chapter 65 - that wes just a short amendment, 
a new Section 7-A was added giving power tc the company 
to enter upon any Crown lands without previous licence 
therefor, or into or upon the lands of any person whom 
soever lying in the intended routs or line of the 
company's pipe line and make surveys, examinations or 
other necessary errangements an such lands for fixing 
the site of its pipe line right-of-way, and so on. 

And B, "Upon: obtaining such permit and upon 
Such terms and in such manner as the Lieutenant- 
Governor-in-Council may from time to time prescribe 
by regulation, take and appropriate so much of the 
lands or interest therein of the Crown or other persons 
as may be necessary for the efficient and economical 
operation of its said rights." 

That is the payer to buy the right-of-way to 
put down its pipe line. Then in 1957 there was an 
important amendment by another chepter, in 1937 the 
third Session, Chapter 5. 
TH CHAIRMAN: Is the first one the 
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WR. FRAWLEY: Yes, just the ordinary 
session of 1947. Now the 1937 third Session, Page 5. 

That is an impor tant section. 

THe CHAIRMAN: Are they all in this 
consolidation which you gave us, including the 1937. 

third session? 

Dine RA: Ey Yes, in fact it was 
after that I asked for the sonsolidation to bring it 

up to the 1937 Third Session. 

THE CHAIRMsT: noms, et) 2 ian. 

MR. FRAVLIY: Ther first thing? of 
importance that vas done in this special session, Chapter 
5, was to amend Section 9 which gave the power to the 
Lieutenant~-Governor~-in-Council to make these regulations, 
fixing the pipe line rate and fixing many other things, 
they transferred that to the Board of Public Utility 
Commissioners. Section 9 in other words, was simply varied 
by striking out the words "Lieutenant-Governor-in-Couneil"” 
and substituting the Board of Public Utilitv Commissioners,, 
and adding to the word "Regulations", “or Orders". 

There was also added Section 8-éA by way of sup- 
plement or complement to Section 8. 8-A was added in 
1937 at the same time as the Board was given the power 
to make regulations. 8-4 provided that"the Board of 
Utility Commissioners may from time to time by Order, 
declare that any company named in such Order which 
owns, controls or operates any pipe line, shall be a 
common purchaser of petroleum or gas as the case may 
Hetetaas sass 
MRe COMMISSIONS? LIPSiEt’s Gommon purchaser? 


Mae FRAVLGY: "Common purchaser of 
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petroleum or gas as the case may be. And either by the 
same order or a subsequent order may require that such 
company shall purchase all the petroleum or gas in the 
vicinity of or which may be reasonably re: ched by its 
pipe line or gathering branches, without discrimination 
in favour of one producer or one company as against 
another, and/or that such company shall purchase and 
transport petroleum or gas from each company and 
producer rateably in proportion to the average daily 
production, and/or that such company shall not discrinm- 
inate in price or amount for like grades of petroleum 
or gas or in facilities as between producers or 
companies; and in case the company is also a producer 
may require thet such company shall not discriminate in 
favour of its own production or storage, or any production 
or storage in whish it may be interosted, direstly or 
indirectly, in whole or in part, and that the production 
and storage of such company shall be treated in the same 
way as the production and storage of any other company." 
Then sub-section 2. " The seid Board may, from 
time to time by order declare that any company named in 
Such order shall be a common carrier, and thereupon the 
company so declared to be a common carrier shall not 
allow or be guilty of any unjust or unlawful discriming 
ation, directly or indirectly, in favour of the carriage, 
transportation or delivery of any crude, stock or storage 
oil, or any product thereof or of any gas in its possession 
or contrel, or in which it may be interested directl” or 
indirectly." In other words, the effect of that section 
8-4 was to take away more or less the restriction which 


had been there previously by Yirtue of the old section 
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LO-B, which had been there since 1926. In reality it 

did not add to the po:'er of the Board but it made it 

very clear that it did not have to wait for the appli- 
cation of a complaining company before it proceeded to 
make thesa orders. ‘Yhat is the effect of it. Then 
there was a provision added by the same section making 

it an offence to commit any infraction of that Section 
8-4. 

Now that is the Pipe Line #ct. Th: t is down to 
date. It has, in my submission, a limited application. 
It does give the Board of Public Utility Commissioners 
power to establish pipe line rates and establish the 
proper amount of loss deduction, and it is for the 
Commission to say whether or not, in its opinion, there 
Should be legislation going further and as to whether 
or not this company should be brought within the complete 
purview of the Public Utilities &ct.e. You see the Public 
Utilities Act does not operate at all with respect to 
pipe lines at the moment. The Board of Public Utility 
Cummissioners might just as well be the Workmen's Compen- 
sation Board or the Conservation Board. It is ivan the 
power to make regulations or fix pipe line r:tes, but 
this company is still completely outside of the Public 
Utilities Act. Wwh:ther or not it is desirable to go 
the whole length and simply sav that for the purpose 
of obtaining the privileges of and being subject to the 
obligations of the Public Utilities Act this Company 
should be regarded as the Gas Company is and be put under 
the Act as the milk business wes, that is another 


Question. Now the Public Utilities Act is Chapter 93, 


és I have given you, of 1923. 
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MR. COMMISSIONSR LIPS2T?: Just froma practical 


point of view, this Section 8-4 of the Pipe Line Act, 
does that seem to contemplate that the Royalite Company 
may be declared to be a common purchaser of all the 

crude oil in the Valley and tnat they should be the 
people whc purchase the oil and distribute it to the 
various people who want oil? That is Section 8-A. 

M?. FRALEY: Vell the Board may 
require by its orders, that the Royalite, we will say.... 
MR. COMTS: IONGR LIPsett: The Board may declare 
that any company which owns or controls or operates a 


pipe line should be a common purchaser, 


MR. FRALEY: Shall be a common pur- 
chaser. 

THit CHAIRMAW: Would you have to fix 

@ price at which they would buy. we have been impressed 


that it is subject to world competition. 

MR. FRALEY: There was talk at one 

time that there should be a rateable distribution of 

the gas which the Calgary Gas Company buys from the Royalite 
Company in Turrer Valley - oa Datrus tink san Oe te ire ver 
ling too far outside of the record to advert to that - 

and some people thought that with the coming of conser- 
vation and the shusting in of gas wells that the companies 
other than the Royalite should be permitted to participate 
in the supplying of gas to the Calgary Gas Company's 
contract. It was with some such view as that presumably 
that that was felt desirable that the Board should have 

the power to declare that the Royalite Company for instance 
Should buy this gas - on the gas side entirely - buy the | 


gas from anybody and everybody- That perhaps is not 
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very fruitful to speculate about as far as our problem 
is concerned, crude oil. I do not think that would solva 
all our gifficulties. 
TH: GAA TIAAN: | Ons thing you adverted 
to and you might have decided to abandon it. But there 
was some examination rather indicative of your feeling 
that legislative action should be taken with regard to 
contractual relationship in respect of the orude oil in 
the Valley, as having some bearing on this through put, 
and some bearing on the outlets whieh would affect the 
through put. Now it may be thet you do not wish to say 
anything more. But in case it had escaped your attention 
Poy st cemtiony it. 
His plicis Wye es | I am glau you mentioned 
1G tO me. #48 2 said this morning perhaps that does not 
touch the point vhich you raised ena which I have. been 
dealing with earlier, but. the necessary facts.... 
THE CHAI 3AM: There was @ discussi on 
do you remember, Mr. Frewley, to bring it to your mind, 
as to whother - I suggested there were contractual - 
relationships had been set up and you rather took 
the point then, well, it should not be allowad to 
persist. It may be that on reflection - I am no% sug- 
gesting you pursue an argunent you have thought 
wise to abandon. 
MRe PRA LeY: Iam very glad you drew 


it tc my attention. 
THe. CHALE I do not want you to 


1 


forget it if you have anything to say» 


Like RS: LUY: @uite so. I have that 


in mind and I would like to say something about that 
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later, so it won't interfere in any sense with the 
course of my friend's argument. I may say something 
about thet because I know I have that in mind. 

I say it is for the Commission to recommend if 
they think it propr to recomiend at all, as to whether 
or not any further legislation is desireble to .roperly, 
Shall I say, carry out the recommendations, the other 
recommendations which this Commission may make on the 
whole matter of the pipe line rates, and matters related 
thereto. The pipe line rate - i went to some pains in 
going through the pipe line rate so that you would 
realize the somevhat limited character of thot legis- 
lation. The other alternative would seem to me to 
bring it within the Public Utilities Act just as the 
distribution of milk was done. 

TH CHA TRIAT : Do you at some stage 
propose to discuss or do you think it is for this 

Board to consider as to whether or not, what the constit- 
UpTonas Téatvures: are. “Interference of any kind, “or do 
you not? 

MRe FRA ULeY: Interference with trade 
and that sort of thing? 

THs CHoALRiAL: Yes. 

Re FRAVLSY: I do not wind giving an 
offhand opinion about that. 

TH: CHATRIAIT: There is that side of it. 
There is the question of interference with the corporate 
powers of a Dominion company. It might be you think we 
are not concerned and, therefore, you should not be 
concerned. That is so say that our position, and it 


might be perhaps right - that our position is well we may 
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deem what we will do but we express no opinion whatsoever 
as to the legal aspect attaching to our recommendati un. 
That is for the law officers of the Crown. 
WRe FRAWLEY: | My submission would be 
that I would not like the Commissioners to be at all 
backward in making recommendations, because the recom- 
mendaticns, whatever they are, can only be carried out 
Within the proper constitutional confines of the Legis- 
lature. 
TH: CHAIRMAN: I was wondering if you 
were going to keep us right about not making any recom- 
mendations in point of fact that were unconstitutional 
in point of law. 
MR. FRAULGY: Anything that assails 
you as being quite unconstitutional, I would be quite 
content that you should not make any recommendation 
about. But nothing we have covered since the 12th of 
December, in my submission, infringes upon the Dominion 
powers at all. ‘ie can do a lot more things in this 
Province than we thought we could until recent years, 
thanks to some of the judgments of our own Courts and 
of the Privy Council. 

Theat is all I have to say. I will be very glad 
to have the opportunity to reply after I have heard Mr. 
Nolan and Mr. Harvie, and others. 

THE CHAIRMAN: It is your intention to 
proceed next? Mr. Nolen. Is there any arrangement between 
Counsehsa 

MR. FRAWLIY: It has been pretty well 
arranged that “r. Nolan will follow and then Mir. Harvie 


and then lr. Plotkins. 
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MR. NOLAN: — Mire Chairman’ and iur.e Commis= 
Sioner, I do not want to be discouraging to the Come 
mission at the very outset but I feel that my re= 
Bponsibility is so great in this matter that I will 
have to cover very much the same ground which has been 
covered by wre Frawley. By that I do not mean that I 
am going to reiterate what he has well said to the Com- 
mission but I think it is important that this body should 
have before it the point of view of all those persors con 
Gerned and after all I am the person most concerned in 
this Hearing . 

I have in my mind the order which 
shou-d@ be followed in developing the subject of the re+ 
marks which I intend to make. I should in the first place 
point out what is in my estimation the task of the Com- 
mission, at the moment I am only going to say that the 
first step that it must take is to find out what the ins 
vestaent of the Royalite O11 Company is in this pipe line 
in order to ascertain what the rate base shali be; follow- 
ing from that its next step is to ascertain the rate which 
shall be imposed upon this company into which three ele~ 
ments enter, namely, the operating costs, the amortization 
charge and a return on the investment. IL shall say no 
more about that at the moment. Then I propose, with the 
permission of the Commission, to deal not at great length 
but to some extent with the geology. Now I dc not attach 
the importance to the geological evidence that is attached 
te it by the learned Counsel to the Commission, but never= 
theless it has been said here by Counsel to the Commission 


that you should be guided by the evidence of Dr. Boatright 
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in respect to the geology and I propose, to the best of 
my ability, to demonstrate to you that you cannot be 
guided by Dr. Boatright because the method which he hes 
used is wrong, not only in mv submission to thig Com 
Mission, but in the opinion of the pentlemen, geologists 
who gave evidence afterwards. Then having disposed of 
the geology I propose again, with your permission. to ZO 
into the question of the law. I want to do that with 
Some particularity because I think it is important that 
this Commission should know what has been done by other 
bodies and other Courts in respect of rate bas-cs and rates 
which should be paid. I am well aware of the fact that 
there are not many pipe line cases to assist us but I am 
going to submit under thab heading that there is no dif- 
ferenue in the principle to be applied to any publics 
utility company. whatever its character may be, and the 
principle to be applied 10 this pipe line eompany, if it 
igto.be clo+i.4 with the character of a public ubtdility 
company, and so I think, sir..we will get some assistance 
from an examination of the cases and of tke principles to 
be deduced from those sages, which have been desided, for 
the moss part, of course, in the United States of America, 
Then having dealt with the question of law E propose to 
come back to the question of how we gre to proceed to 
find the investment whick this company has in the cpera- 
tion. In dealing with that IE propose to take the report 
of Mr. Hill and discuss it. I propose to discuss the re~ 
port of Hr.» Morrison, properly called " The Harvie and 
orrison report’. I also propcse to discuss the Prise 
Waterhouse report and to weigh those three opinions of 


what should be the investment of this ccmpany in the recom- 
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meHdaticn of the Gommissioh. That brings up one or 
two other points whioh arikb out of the accounting, 
first of all operating costs, decondly the question of 
working capital, and then I propose to go at once to 
the difterences. which exist between the accountants; 
that ils in effect the labour ratio basis and the in- 
clusion of the tank rental. Then I propose to spend 
Some little time under the heading of the amortization 
charge. Then I will go straight to the rate of return, 
followed by the question of tho past profits. Thm I 
will deal with the availability of crude for the inde- 
pendent xcfineries; then with the extension of pipe line 
facilities; then with the deduction of pipe lino losses 
and finally with the rate itself, dealing with that from 
the point of view of the present rate of 15¢ and secondly 
from the point of view as to whether or not that rate 
should be the rate for 1939 or should be the rate for the 
period in which in the opinion of this Commission this 
line should be amortized. Now that sounds rather fore 
midable, to enumerate all those headings, but I think it 
is useful in an argument of this kind, which has to take 
into consideration the mass of evidence and Exhibits which 
we have before UB that the Commission should know the 
path that I shall pursue, so that they will know not only 
that I am dealing with all the points that they would have 
ms Geal with, but that they may know that I am coming to 
any point which might be presently in their minds, and 
they know 3Shat that is eventually to Le taker care of. 
Now I am going to disrupt the 
oréer, ir a sense, because I propose to deal in the first 


place with the geology. I dé that for two reasons, firstly 
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because my friend did it, and secondly because it 

came first in the record of the proceedings, and so if 

we turn to the question of geology we find at once that 

we must consider the evidence given by Dr. Boatrignt 

who was put forward by learned Counsel to the Commission 
as the geologist upon whom he rolies. Now in hig 

evidence to the Commission Dr. Boatright submitted what 
might be galled a structure contour map in three tarts 

of the Turner Valley field. That was marked in tho 
record *o? the case as Exhibits "S", "4" and "A". Dr. 
Boatright divides the field into the gas-cap area, 
probable crude oil area and e@ possible crude oil area, 

and he estimates the number of acres which i8 involved 

in those three areas and he algo has an exhibit, being 
Iixhibit "2" furnishnd to the Gommission an exhibit 
giving the crude oil, naphtha and gasoline production 
figures to the end of the year 1937. Now in his ep- 
timate of what we are told are thse gas reserves in the 
gas-cap area Dr. Boatright used what is known, amongst 

the geologists, as the method of pressure drop; that is 

a method that has been discussed at length cn the evidence. 
The point I want to make is that in estimating the gas 
reserves Dr. Boatright used a method differing from the 
method which he proceeded to use when it came to an esti- 
mation ot the crude oil reserve, because when he estimated 
the crude oil reserve he employed what is knowi as the 
"porosity method" and it if in connection with that 
porosity method that I want to say a few words, because if 
the porosity method is not a method which commends itself 


to this Commission, then Dr- Boatright's evidence is no 
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guidance to the Commission out of the geological wilds 
erness in which it found itself. 

Now first of all so far as the 
porosity method is concerned. you have to, in the first 
instance, take the average porosity of the producing 
zones Dr. Boatright takes 5%. If he had taken 4% it 
would have made a difference of 20% in his estimated 
reserves. The same applies of course if he had takxa 
6% but my point is that there is an assumption there of 
5%. I shall have a little more to say about that par- 
ticular figure a little later on. For the moment I 
only want to point out that he takes the average por- 
osity of the producing zone at 5%: secondly he takes 
the thickness of the producing zene or zones at 170 feet ; 
that too is an assumption; thirdly he taxes the percentage 
of the oil and gas contained in the producing zone and he 
divides those up as 55% oil, and 45% gas. That too is an 
assumption: fourthly he takes the percectage cf the re= 
covery of oil and gas from the producing zone at 50%. 

Phat too is an assumption.. Now that leaves only two other 
factors that are used in the porosity method; the first of 
which is the number of cubic feet in a barrel. well we 
know that that is 5-6 cubic feet end lastly he takes the 
number of square feet in an acre, which even I know, is 


43560, but of those six facotrs that are used by Dr». Boat- 


Nex 


right only two are definitely known, that is the number of 
square feet in an secre and the number cf cubic fest in ons 
berrel. Now Dr. Boatright’s estimate on the thiernas of 
the porous zone is of course an approximation. It cannot 
be anything else. Similarly his figure of 5% of the 


~“ 


average porosity is another estimate or approximation, oz 
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an assumptione His formation factor, that is the sate 
centage of gas and oil in the reservoir ig algo an 
assumption. It is an estimate if you like, based upon 
the gas-oil ratio taken from a selected group of wells; 
his percentage of oil recovery from the formation is 
also an assumption. It is, therefore, I submit, quite 
obvious that of the six factors which one must employ 
in utilizing the porosity method, four of them are ase 
sumed and two of them are matters which do not lend 
themselves to any question or any doubt. 

Another criticism which I sub- 
mit to the commission may be offered in connection with 
Dr. Boatright's evidence is that he does nob pay that at- 
tention which should be paid to the question of permeabe- 
ility. ithen I come to discuss Pr. Link's evidence, I 


shall have something more to say about that but I think 


that it is clear that he, from the succeeding evidence of 


the other geologists, that the importance of the per~ 
meaibility factor has been amply demonstrated by the 
testimony which those other men gave. 

Now this 5% estimate of porosity 
is of interest. I find by looking at Volume 145 of the 
record in the case aud looking in particular at page 1189, 
that Dr. Boatright has something t» say about this por- 
opity figure; reading at page 1189, Dr. Boatright says: 

"Admittedly the porosity method has drawvacks, as 
had all of the othergs and it was my estimation, 
and it still is my estimation. that the porosity 
method for Turner Valley under present conditions 


offers a reasonable basis for estimating reserves 
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"and is extremely conservatives All of the other 
methods can be interpreted to give results much 
higher than those which I have obtained by using 
porosity. I used the porosity, which of course 
was derived from information furnished me by ir. 
Johnny Owre in the Government offices. As sup~ 
port for the information which he derived we have 
only one core in the field, Spy Hill No. 1. 

However, in that partioular core, which inoi+ 

dentally I believe only included tho lower porous 

zone, a figure in cxcess of tho one I used was 

obtained for the total void space as has been 

developed here, whereas there are two porous 

zones." 
And then he goes on to talk about other things. The point 
E want to make is that the porosity mevhod used by Dr. 
Boatright is founded upon and based upon an analysis and 
an examination of one core from one well, namely the Spy 
Hill coree Now just let us examine that for a moment, 
even when you look at the Spy Hill core you find that it 
has an average porosity of 9.6%. Now Dr» Boatright did 
not even take that figure. He took 5% but he says "I am 
doing that because I am being conservative", but if you 
are going tc use the porosity method it seems to me that 
you must have some material upon which to found and pred« 
joate your opinion and surely one core from one well is 
not enough. Let me put it to you this way, if we had 63 
wellg and the evidence is that there were 63, and there 
is 170 feet of core space, the average thickness in each 
of those wells, that is taking Dr. Boatright's own figure, 


and if we multiply say 173 hy 63, we will find that the 
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drills of those various wells, because there are 63 of 
them, have gone through something like 10,710 feet of 

pore space, 10,710 foet Of pore space, and we are asked 
now to take into consideration a mcthod which is based 
upon an analysis and an examination of 78 feet of pore 
space taken from the Spy Hill well, 78 feet of 10,710. 

Now I am not complaining because Dr. Boatright did not 
take any more eores.There were no more coreg to take. 

The point is that his opinion is predicated upon porosity 
and in order to estimate that 5% he based it upon the 
result of an examination of a core of one well, the Spy 
Hill, and he did not even take the perosity which that core 
would indicate should have been taken, namely, 9.6%. 

Now furthermore, when Dre Boatright says that he usod in 

a sense the bottom—-hole pressure drop to substantiate or 
support his estimate in the crude oil reservos, he did 
not bring before the Commission the data supporting his 
figures in pressure drop. What ho said in effect was 
this "I used the porosity method. That in my estimation 
is the method that should be used. Using the other method 
I found that my porosity method gives me what is in my 
opinion a conservative result, a conservative answer" but 
he does not tell us how he used tho pressure drop method 
to support the estimate he makes on the crude oil re- 
serves on the porosity method. we do know however that 
any figures which Dr. Boatright might have had on the 
pressure drop or other method. were figures which did not 
extend beyond the 3lst of December, 1937. Tit is clear 
from his evidence, and so I say that even if he did use 
some otner method and figures to support some other method, 


namely the pressure drop, he could not have used any 
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figures later than December 31st, 1937, which is a 
long time ago, and far beyond the figures which were 
used by Mre Davies when he came to the stand to give 
his opinion as to the reserves which were there in the 
field. Now there was a very long cross-examination 
of Mre Davies» I do not know quite how to deseribe it. 
E never quite heard anything like it before, beoause it 
Beemed to me that it was a question of calculating 
theoretical problems based upon what I might call hypo- 
thetical assumptions and approximations. However it 
went on for a long time. It was I suppose an attempt to 

, demolish Mr. Davies! theories, Mr. Davies opinion, but at 
times it looked to me as if it was an attempt to demolinh 
Mre Davies, but at the end of the cross-examination I 
think it is fair to say that Mr. Davios was answering 
the questions consistently and clearly and in some in« 
Stances correcting the calculations which Dr. Boatright 
was putting to him. It was, if you like, a Struggle be« 
tween theory on the one hand and performance on the 
other, because whatever may be said against Mr. Stanley 
J» Davies' method, and something may be said against it, 
the fluctuation in the reservoir we heard about, and seme~ 
thing may: be Hebe agen St all these methods, we must be 
fair about this thing, but whatever may be said against 
Mre Davies! method nothing may be said which could detract 
from the knowledge that iir. Davies has as to the Turner 
Valley field and when he is brought forward, as he was 
in this instance, by the sompany which I represent, it 
was for the special purnose of bringing before this Come 
mission a man whom in my submission to this Commission, 


knows more about the performances of the wells in Turner 
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Valley than any other living person. That is why hir. 
Stanley J. Davies was called as a witness and I sut- 

mit that in his examination, his cross-examination, by 
Dre Boatright he showed time and time again that he was 
familiar with, knew the performances of these wells and 
was able to speak of that performance with first-hand 
knowledge aud authority, which of course is something 

that Dre Boatright Cid not even attempt to do, nor could 
one expect hoe could do, in the length of time that he 

had at his disposal and that brings me to another point, 

in Dr. Boatright's crogss~ examination of Dr. Link, that 
developed into an argunent nro respect to the physical 
and geological and chemical theories rugarding the decom- 
position and composition of what is called the dolomite. 
Now again in respect of Dr. Link, something has been said 
about his, shall I say, reluctance to make an ssatimateron 
these 13 odd thousand acres in the probable or possible 
areas. Dr. Link came before this Commission for a par« 
ticular purpose and that was to lay the geological foun- 
dation for the evidence of Mr. Davies, which was to follow, 
and he went to some care to go into the question of porosity 
and permeability. Now Dre Boatright in using the method 
which he did use, came to the conclusion that there were 
oil reserves in this Valley in the number of 17,116 barrels 
per were for 10.000 asres, which gave him 170,000,000 bare 
rels; to that he added 14.000.000 barrels of naphthe in 
place in the ground, making a total of 184,000,000 barrels. 
Then he said "there has already been produced in naphtha 
and oil some 13,000,000, leaving a balance still to be re- 


covered of 171,000,000 berrels of crude and naphtha.” 


: 
\ 


NY 
ow 


a oa 


ee 

a 
ca oe 
é Bs 


aae oie 


F 

o 

por 
ene ae 
roe 


xt chs 
lan 
=, wel 


Hy 


Hate) 


T-3 
aly 


" H.G.Nolen. -~5476- 


‘And then in his first evidence he said fi th 
we take that reserve and exhaust it at the rate of 
15,000 barrels per day we have a supply for 31 years." 
Of course, Dr. Boatright at that time vas basing his 
estimate on an avera.c withdrawal of 15,000 barrels 
per day. But later on he had to qualify that because 
it became apparent from the exhibits which showed the 
through put for 1938, that there were in excess of 
6,000,000 barrels put through the pipe line for that 
year. so he had to change that figure. So he reduced 
the number of years and his evidence in that regard 
will be found in Volume 17 at Page 2558. 
THS CHAIR: Volume 17, Pa;,e? 
MR. NOLAN: Page <d08. Perhaps 
before I read that I should read to you, if I may, Sir, 
from Volume 13, at Pege 1192. He says at that point: 
v In my original estimate of 31 years which I 
' believe isithe probable’ life of the Turner Valley 
field and the life at the rate of 15,000 barrels 
per dgy, which the field will realize, I stated 
that for pipe line amortization purpose I felt that, 
because of the fact that estimates based upon 
any of these methods were subject to errors of 
approximately 30%, I felt that in fairness to the 
pipeline companies we should give the benefit of 
that doubt and suggested a figure of 20 years as 
being the reasonable life for pipe line purposes; 
that does not mean that I do not think that the 
field will last 21 years. I do. That is my esti- 


mate of what that field will actually produce as a4 
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“minimum. However, in view of the nature of the funda- 


mental data which is available et this time, regard- 


less 


of the methed of interpretation, it is my 


opinion that the eccuracy of any estima te cannot be 


over 70%; therefore it was my feeling that in 


arriving at the life of the field for pipeline 


purposes that the benefit of that doubt should be 


given and it was for that reason that I would allow 


a period of 20 years for pipeline purposes." 


saysi- 


vA 


SD 


Then reading fram Volume 17 at Page 23558, he 


Now in my estimate for pipeline purposes 

wherein I gave 20 years, I made the statement, 

I believe, that realizing thet figures of the 
type which had to be used in arriving at any 
estimate on the life of the Turner Valley field, 
that those figures did not represent an accuracy 
of over 70% and in order to be conservetive 

it was my opinion that the Life of 20 years would 
be a reasonable assumption for pipeline purposes, 
at the time I made thet statement that figure 

of 70% in my own mind referred to the figures 
used in arriving at the 170,000,000 barrels of 
oil and did not inelude a provision for inaccur- 
acy in the assumed figure of five and a half 
million barrels of production. I assumed that 
that figure was approximately correct and used 

it as suche 

Ss? 


That means then if I use the same reasoning that 
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7 I used then I must reduce the estimate pipeline 
life to approximately 19 years instead of the 
20 years which I gave you. Of course, that 
would be 70% of the 27 years approximately, 

vh ich would give..... 

Which you have given us? 

About 18-9 years, using the 27 years figure. 


So your 20 years becomes about 19 years? 


eS Se Sk 


Under that reasoning it becomes 19 years." 


The point I want to make about it is this, there 
has always been since this case began the attitude on 
the part of Counsel to the Commission to say every- 
thing depends upon the life of the field. Now as I 
understand Dr. Boatright, the life of the field has 
Putle, On moving to ao with the life for pipe line 
purposes. You will remember, Sir, that in two instances, 
first on Page 1192, he suggests a figure of 20 years as 
being @ reasonable life ae pipe line purposes. He 
says"That does not mean that I do not think that the 
field will last 31 years. I do.™ That is my estimate 
of what that field will actually produce as a minimum," 
and then at Page 1193 he says "So for that reason I 
would allow a period of 20 years for pipe line purposes." 
THE GHA IRMA: What is the page, Mr. 


Nolan, where this started? 


MR. NOLAN: LOE « 
THs CHAIRMAN: But before that? It was 


started by me, I put to the witness that it was all very 
well for him to estimate 31 years, but we were a rate 
making body and we had to be conservative and therefore 


he subscribed to that idea and it was then that he first 
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H. G. Nolan. 
reduced it for pipe line purposes to 20 years. So it 


was really at my instigation, asking him to say "Well 


supposing you were fixing a rate as distinguihted from 


making an estimate as a geologist." That is how it all 
started. 

MR. NOLAN: Thatyis right. Sir. 

TH CHAIRMAN: I think we should have 


that page “00. 

MR. NOLAN: We will find that page. 
Perhaps my friend would help me to find where the dis- 
cussion, arising from the Chairman, brought about this 
variation. That variation is the very thing to which I 
want now to direct your attention. Dr. Boatright - let 
Us take nits last figures of 27 years - because I make 
NO POLNewouy, (O2 tiet.. I Was only a difference in. com= 
putation and I think all the other witnesses have 
figured dt fow the most part on 5,00C,000 barrels 4 
year. I think we all used that, but Dr. Boatright was 
good enough to come back and say on the new figures 
there are the new fyures.-. He says, if I may transpose 
what he did say..... 

MR. FRAWLEY: I think I have got that. 
Page 6735 of Volume 7. 

Mit. NOLAN: Volume 7, Page 673- 

The Chairman says:- 

We THe CHAIRMAN: Take this field, you 
estimate and you say conservatively the life Ode 
this field under existing conditions will be 
thirty years? 

That is correct. 


Q If you feel that you are ina position to 
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"express an opinion as to whether or not in 
setting a rate for the pipeline company it 
would be reasonable to teke into account for 
rate-fixing purposes now... 

I understand. 

As much as thirty years, cr should there not be 
some proper lLee-way?t 

I think there shnuld be some proper lee-way. 

I think personally that a twenty year life is the 
proper figure to use. 

For rate-fixing purposes? 

That is right. I feel my estimate of thirty-one 
years is probably, at least 70% correct, and 
Thay 1b) Will prove to.be so in the futures Now, 
that 70% may be cither high or low. In other 
words, the figure I gave you was what I felt is 
a reasonable figure, hut I admit..... 

Your professional opinion is that a figure of 
twenty years should be accepted? 

That is right. 

But were you concerned with rate-fixing? 
NOy) Lb Ves nov. 

Not at all? 

No. 

fnd I am putting to you now that wore you, as 
WE G@G..0e6 

ta8. 

Then you might say, will you say, that to be 
guite fair to the pipeline company, something 
should be taken off that again for purposes of 


calculation? 
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"h I feel that, sir, and I think that a twenty 
year period would Bee ve ny fair to both sides, 
that is the figure which I had in mind. 

G Now, this has not been pursued or opened up 
UNnGas ir. Nolen, he opened it up? 


yy No, I know." 


And that was the introduction of that discussion. 
My point about it is this, and I think it is the point 
of the Commission, speaking through the Chairman, it is 
ali very well to say the life of the field is so many 
years. But you have to take something off that, Firstly, 
because it is probably in error, thet you have to use 
Some margin of safety in an estimation of that kind. 
Then you have to direct your attention to what the life 
of the field is for pipe line purposes, in Dr. Boatright's 
own words, for pipe line purposes. Now that means this, 
in another way of putting it, that the life of the field 
is extremely important in one regard, and one only, namely, 
that it fixes tho maximum of time beyond which we will 
not amortize this pipe line. It is, as it were, the 
extreme limit beyond which the period of amortization may 
not extend, because it would be absurd to be amortizing 
a pipe line for a period of time beyond which the Comnmis- 
Sion did not feel that the life of the field would obtain. 
And so the Commission will say this, in my swbmission, 
this field has a life of "X" years. But this field has a 
life for pipe line purposes of "X - Y" years, because 
we are not going to extend the amortigation of this 
pipe line to the extreme limits of the life of the field, 


because that on the evidence we do not do because, as 


oe ae 
oe 4 
eo : 
- Pays . 
oat bes 
Ven 
= ne 
my =e i 
* <a é 
pars ‘ 


ss 
mt “a 


a 
4, 
£ 
ay 


oy 
ve saat 
ett 
os a 
se Nee 
% ie sa 
* ¢ 
ot siaaay 
. fae | 
= heh 
= moet 
ge se, 
~s —y 
= Loy) - 
ou 
1 
ae ae ws 
a Soe. 
pone ip 
f 
; Se! 
et J 


ne 


: 


ue 
lia 


cee 


T=-3 
7 ~5488- 


H.G.Nolan., 


xs Boatright has pointed out to us, we take something 
less when we are considering it for pipe line purposes. 
if the evidence were that the life of this field is 

oC years, you could amortize it conscientiously according 
to the evidence at any perioc you like within that 50 
VOe eyo Ueto eo, so or 30 or all along 

the line. Surely that is the only assistance that this 
geological evidence affords us. It says to us, you 

must not go beyond that number of years, because if you 
do there will then be no oil for this pipe line to 
transport. 

Now I have to deal with Dr. Link's evidence, and 
he was the next witness. He produced to the Cummission 
for their perusal a report which is to be found as 
Exhibit "18" in this case, and which is entitled as 
"The Geological Data Pertaining to the istimation of 
the Recoverable Oil Reserves for Turner Valley." Now 
Dr. Link gave us in his repert an outline of the geolog- 
ical structure of the field. He divided the producing 
area into (1) the gas cap area; (2) preven oil area; 

(3) possible oil aree; and (4) probably water area. 

He explained to us the terms purosity, permeability, 
fracturing, and called attention to those factors with 
respect to the difficulty of estimating the crude oil 
reserves by means of porosity, or as it is sometimes 
called the volumetric method- Dr. Linkts conclusion, 
as is clear from his evidence is thet the porosity 
method should not be used because of the variation of 
permeability and porosity in the Dolomites in general, 
and in Turner Valley field in particular. I think in 


this regard Mr. Link’S opinion is substantiated by the 
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evidence of the subsequent witnesses to which I shall 
make reference. Now Dr. Link, in addition to this 
written report, by means of maps and charts, submitted 
certain data on bottom hole pressures,’ the production 

of oil and gas, as to porosity and permeability and as 

to his approximation of the recoverable oil in the 
proven area of 3,625 acres. He submitted records of 

four wells and only four, and concluded that the prohable 
recovery per acre would amount to 7300 barrels. And 

on that basis he calculated a definite recoverable 
reserve of 26,447,900 barrels of oil from this proven 
areae He did not have or make an estimate on the possible 
area. He was followed by lr. Vavies whose report is to 
be found amongst the exhibits as Exhibit "19", Dr. 
Link's geological data was usea@ as the basis of Mr. 
Davies’ report, wxhibit "19". 

THE CHAIRMAN: was there an estimate 

by Dr. Link of the limit of recovery in the possible 


area, Mr. Nolan? 


MR. NOLAN: You mean as to acres or 
barrels? 

TH. CHATRIAN: Barrels. 

Mite NOLAN: No, what Dr. Link said 
-WASececeon 

THE CHAIRMAN: wasn't there some thing 


~ 


said about 7000 barrels?’ 

MR. NOLAN: He has a figure of 7500 
barrels in this proven area, and he was asked, I think 
by the Chairman, if he was willing to extend that to the 
remaining area of probable acres, some 14,000, and Zz 


think thet the expression that he used and the language 
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that he used in answer to that question was that he did 
not feel that he had the experience to do it. I do not 
think that we can...... 

TH CHAIRMAN: Of course that is quite 
right - He referred to Mr. Deussen. But I am speaking 
about wnen he was on at first. 

Mim. NOLAN: No, I think the evidence 
will indicate that Dr. Link's estimate was based upon 

the 45,625 acres in the proven srea. But I remember, and 
you will remember too, Sir, that he said he did not condemn 
the probable area, that he would not take the position of 
appearing before the Commission and condemning it, but 
that he felt that the only way to prove the productivity 
of the probable area was by the drilling bit itself, and 
he did not have the experience to make that estimation. 
MR. COMMISSIONE 3 LIPSETT: Did not either he or Mr. 
Davies then say, Mr. Nolan, that on the barrelage per 
acre that they estimated that the Royalite could not 

and would not drill this other area. 

MR. NOLAN: There was an attempt 

made by Dr. Boatright in cross-examination of Dr. 

Link to establish that it would be unprofitable to drill. 
Mi. COMMIS OMGi LIPSITT: Was that Dr. Link or 

Mr. Davies? 

Mae NOLSI: At sage 242 of Volume 3. 


Bhe quest.ion Ts": 


me Dr. Boatright's figure, I take it, is similarly 
@ speculation figure to-what you were dealing 
with when the pipeline was originally built, 
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"A ell I would say if you take the remaining ten 
thousand or thirteen thousand acres of possible 
and apply the figure of six thousand barrels 


per acre to it, that is a speculative figure. 


I would not put-:it over that. 


cD) 


That is something like what was in the minds of 
these people when the pipeline was originally 
built? 

A Nes. Ssoneunine Tike that.” 


t Theat is what ~<1.hed:-in 
THis CHATRMAN: 


mind I think. 

hs EREWLEY That is the only place. 
THs CHAIRMAN: He would not place it 
over 6000. Is there not somewhere where one of then, 
either Mr. Davies or Dr. Link, said that the Royalite 


could not acford to drill.on thet basis? 


MR. NOLAN: I think 1 can find that 
for you. 

"Tm. FRAVLEY: Page 247. 

THE CHAIRMAN: I am sorry to interrupt 


you, but just whilst we are thinking of these matters. 
MR. NOLAN: Indeed we should deal 


with these things as they arise and then we know where 


they are. 
MR. FRAMLaY: It is Page 247. 
Me. NOLAN: Bt Page 244 of the evidence 


of Dr. Link in cross-examination by Dr. Boatright. It is 


in Volume 3 at Paze 244. 


"Q Your estimate, I believe, was seventy-five hundred 


barrels per acre? 


: 
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vA seventy-three hundred, I think. 
Q If these wells are spaced to forty acres approx 


imately, how much income would that represent?" 


I thin this is the place you are referring to, Sir. 
He says "shat is the price of oil on an average today?" 


PoLsAOy Onto Lin asaids)G1l.20 or $1.25." 


MR. COMMISSIONER LIVSETT: I have a note it is on 
Page 247. 
MR. NOLAN: But we have to read up 


to it. First of all he says "$1.20 or $1.25 per barrel." 


"@ What is your average royalty over-ride on 
these wells? 
v3) The average is, I should say, twenty per cent. 


But not ours, all companies." 


I perhaps should draw your attention t© the fact 
the average royalty of the Royalite Company is a lot 
less than it is for the other companies, because the 
evidence of Mr. Vavies is to the effect that it is 10 
or 128%, and some of these independent companies have 
a royalty of 25 or 30%. We will have to consider that 
too. "What is your average royalty over-ride on 
these wells? A. The average is, I should say 20%. But 
not ours. All companies. 

"Q het us talk about yours? 
A Our av3rage would be, I guess, the average 
would be close to fifteen or ei,hteen per cent. 
Q Then there would be fifteen or eighteen per cent 
of that oil immediately taken out, would there not? 


A Yes. 
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2 & 5 & BS PF 


How much would seventy-three hundred barrels 

per acre on forty acres amount to? Two 

hundred and ninety-two thousand? 

tet us esll it three hundred thousand. 

All right, let us call it three hundred thousand, 
ang let us analyze that price of $1.20. ‘Twanty 
per eens of tiat has gone Bight away? 

X63 ; 

That-is twenty per cent of $1.207 - 
Twenty-four .cents. 

That leaves only ninety-six cents? 

Or a dollar. 

The drilling cost, I think.we agreed here yesterday 
was »~»165,000.00 per well? 

Yes. 

And so we have, if there is three hundred thousand 
barrels or three humred thousand dollars then 
about fifty per cent of that goes immediately to 
the cost for drilling does it net? 

Yes. 

So that brings our figures down then to what? 
POriy six cents,.or Torty-five cents? , 

Yas. 

In addition to that we are going to have lifting 
costs aren't we? 

Yes. 

In order to recover that oil, and on the flowing 
life of the field that lifting cost will be what? 
i have heard figures as high as fifty cents a barrel 
and I have heard them claimed as low as five cents 


&@ barrel. 
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We You misunderstood me. I said during the flowing 
de OT $ne vied? 

A You mean operating costs? 

(og Yes‘ 

a For five years. 1 would say »~50,000.00 a year. 
The 090,000.00 will pay for the operating equip- 
ment and operating costs. 

Gq You possibly do not understand. Would you say 
ten cents a barrel would be the total werhead, 
main office expenses and everything, would cover 
your production right now? In other words, how 
much is your lifting cost per barrel now? Or 
what is your cost per barrel for your operations 
in Turner Valley? 

A I do not know that. 

3) Ten cents a barrel would not be a bad figure? 

fs No, ten cents a barrel would not be a bad figure. 

Q And during your puiping life it would be probably 
@round maybe fifty cents a barrel? 

A Yes. 

Q ie have how much left there: ‘:e had forty-six 
cents? 

Yes. 
Q In other words, that brings our margin of profit 


down to about ten per cent on a highly hazardous 
adventure. Would you drill a well for 10 per cent 
profit? Would the Royalite Company drill a well 
for ten per cent if they thougav that was all they 
could possibly get; taking into consideration 

the liability of dry holes and there have been 


eight of those out of sixty-two wells, or.... 
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Wo, the psychology of the oil business is this, 
every operator thinks he is the one who is going 
to get the big wells, amd the other fellow is go ing 
to get the little ones. 

AtTterval), here we are interested primarily in 

a business proposition? 

Yes. 

Ve are looking towards a pipe line and if the 
Royalite Company themselves thought that all they 
were going to get out of that field was seven 
thousand barrels an acre, would they drill any 
wells under the conditions as we have outlined 
them, would the Royalite ever drill another well 
if they thought they were only going to get 

seven thousand barrels? 

It igs not a question of whether they want to, 
they are going to have to. Tavy have contracts. 
They let contracts at the time they were getting 
what ner thought was fifteen thousand barrels an 
acre and they have to drill that acreage whether 
they want to or not. 

They could release the acreage could not the y? 
Yes, they could release the acreage. 

In other words, if they had to go into the highly 
hazardous business of drilling for seven thousand 
barrels per acre would they do it? 

No. 

ll right, They are holding acresge aren't they? 
Certainly. ) | | 

The nks." 
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I have examined that evidence,Sir, and I cannot 
follow it. Because we start out with 1.20 per barrel. 
That seems simple enough if we have got 300,000 barrels 
that is all right, we have #300,CCO Now they say 
that 20% of that $1.20 goes in royalties, and that that 
leaves 96 cents; that the drilling cost is 4165,000.00, 
so that they say that 50% of the $300,000.00 on the 

200,000 barrels gocs at once for drilling costs, and 
that that brings the figure down to 46 or 46 cents. 
fhen they proceed into a discussion of lifting costs 
while the well is flowing and that is 10 cents a barrel, 
and then it goes into a discussion of what it would cost 
to pump, 50 cents a barrel, and then the question is we 
have how much left? We had 46 cents. Well even I know 
if you begin with 46 cents and take away 10 cents for 
operating and 50 cents for pumping you have not got 10% 
prortit lett or any other profit. It is a Little confusing 
on the record as to what is meant. But that is the 
place where the discussion took place as to the unlikeli- 
hood of this Royalite Company proceeding to drill wells 
on what they estimated through Dr. Link's evidence would 
be the productivity of 7300 barrels per acre. A&s f 
was saying Mr. Vavies founding his evidence on what he 
hadeccee 
MR. COMMISSIONER LIPSETT: re you passing from 
Dr. Link now, Mr. Nolan, because there was one other 
point before you pass from him, on this criticism that 
you made about Dr. Boatright, where he estimated 5% 
porosity. Perhaps you would like to deal with Dr. 
Link's estimate of porosity, which I have a note here 


was on Page 199 of his evidence, where he said 8% 
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porosity as against Dr. Boatright's 5%. I do not know 
if my note is correct, but it is Page 199. 

Mi. NOLAN: You mean that Dr. Boat- 
right and Dr. Link were..... 

LR. COMMISSION? LIPSSTT: Just in refexence to 
your criticism of Dr. Boatright's assumption of 5% 
porosity in the area, and then he puts it to Dr. Link 
on Page 199, and the answer seemed to be 8% in Dr. 
Link's case. 

MR. OLA: Let us see. 

ne Well to correlate our thicknesses in another 
Wey. You use a thickness of 50 feet. ‘tvhat 
‘would you say the average porosity of that 50 
feet is? 

I would ssy that it varies from & to 15%. 
What would you say the average would be? 

A Oh & That is just an estimate. \/e never 
have run a real porosity determination, as 
to percentage. 

Q In other words, this was done under a micro- 
scope end is purely an estimate? 

A Yes. The way that is done, the little cuttings 
I showed you are put under a microscope and 
then the number of holes in them is counted 
over a certain area. It is just a relative 
thing. If we had for example a pore that 
size, it would never show up in the cuttings, 
because it is just space, and we might have 
one hundred per cent porosity there, but that 
means nothinge 


@ Let us put this thing in another way’ Let us 
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" assume that the porosity is eight per cent in 
that fifty feet, and thet fifty feet represents 
oil saturation. As a matter of fact you have 
four feet of oil saturation in be area of 
the particular wells you have looked at, which 
are primarily along the gas-vil contact line? 

A Yes. 

Q In other words, that would be the same as saying 
my figure of cight feet was correct, if I assume 
fifty per cent was gas saturated? 


A Yes." 


That is the point you want to make is it? 

Re COMMISSIONSR LIPSETT: Iwas just wanting to 
hear you. ‘What was the original figure Dr. Link gave, 
oto. Lo? 

MR. NOLAN: 5 to 15, and that you 
will find at Page 199, being Volume & He says it 
varies from § to 15 %. Of course, I should point 

out to you, Sir, that Dr. Dink is not using the porosity 
method and that in any event whether Dr. Link agrees 
with Dr. Boatright or whether he does not, the fact 
remains that the knowledge which they have, either 

Dr. Link or Dr. Boatright, oan only be as good as the 
information upon which that knowledge is based, and 
that is en examination, a critical examination of une 
core from one well of 78 feet as against a core that 
has been drilled in 63 wells of 10,710 feet. 

Mi. FREULEY: You are not overlooking 


the fact Dr. Boatright compared that with 61 cuttings? 
MR. NOLAN: These cuttings are not 
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Gores, and when we come to Mr. Gill's evidense, he 
will have something to say about cuttings. & soutting 
is not a core. A Outting is a small portion of rack, 
and one was put in here as aa exhibit and no geologist 
has said, and no geologist can say that you can determine 
porosity from cuttings. None. You have to have a oore.. 
Ve will see what these other gentlemen say about the 
porosity method when we come to it. 

Now in his table of statistics, to return onee 

mere to Mr. Davies, he presented to the Commission 
as well as he could a complete production figure of 
oil and gas and bottom hole pressures, gas-oil ratio 


for all wells individually and collestively. 


(At this stage the Hearing was adjourned until 2 P.M.) 
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3:00 BP. M. Session, 


MR. NOLAN: May it please the Cunmissionets 


2 
at the adjournment I was saying a word about Mr, Davies! 


evidence and pointing out *hat he had made available 
to the Commissioners all the data upon whim he had 
proceeded in making his computation and had estimated 
the probable future production of all the oil wells in- 
dividually and upon that basis he estimated a per acre 
recovery of the tWo separate areas which he described 
as A and B in the proven oil area. The maps and 
Supporting graphs are attached to the Exhibit, which 
ids Noe "19" in the record of the Commission. Now, 

Mr. Davies! estimates for the sake of the record are 
1670 acres in Area A at 6265.2 barrels per acre, a 
total of 10,459,544 barrels; 1085 acres in Area B- 

at 8,028.8 barrels per acre, making a total off 8,711,356 
b-rrels, to which he adds 666 acres in the south end 
and gives it the same productivity as the Area B, 
namely, 8,028.8 barrels per acre, making a total of 
5,547,247 barrels; then the 202 acres surrounding the 
advan ce SA, Model I and Royalite 29 he gives the 

same productivity as Area A, namely, 6,265.2 barrels 
per acre, or a total of 1,265,166 barrels. He adds 
into his total of acres 310 acres, Which are barren, 
giving him a total of 3933 acres, and the number of 
barrels is 25,783,314, of which there have been 
produced 7,807,082 barrels, leaving 17,976,232 barrels 
fo be produced. No, as has been pointed out, Mr. 
Navies was somewhat reluctant to give an estimate on 


the remaining 13 thousand odd acres, but he did come 
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back into the witness box, - I think at the express 
invitation of the Chairman, to clear up that point 


and in Volume 14 at page 2047 will be found i. 

Davies' evidence on that point. I shall not take 
time to read it; to summarize itis that his final 
estimate of these i anodeand‘oad acres was placed 


at 6,800 barrels per acre, making a total of 88,400,000 


barrels, thus placing his estimate for the entire 
Turner Valkey erude oil area at 146,326,000 barrels, 
which at therate of Withdrawal per day of 15,000 
barrels would mean a life of 18 years beginning July, 
1936, or approximately 15g years from January first, 


2oS3. 


Now, if I may go at once to 
the evidence of Mr. F. S. Shaw and direct attention of 
the Commission to page 1056 and 1057 in Volume ll, 
there are only one or two excerpts from the evidences... 4) 
THi CHAT RMAN : What would you say, --r. Nolan, 
Mr. Taviesitinatyopinion: of the life of the field | 


was at the rate of withdrawal expressed? 


MR. NOLAN: 15% years from January first, 
1939. 
THE CHalRMaN: | Yes, I appreciate that, what 


you have read, but has he not qualified that and was 
not the efferet of his evidence mieli, there may be 
anything in this otherwise so-called possible area, 
now, you have asekd me and I made my best guess." 
But didn't other witnesses express %n opinion of the 
life of the field, that it will be so much? Now, 


can the seme be said for either Mr. Davies or Dr. Link, 
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getting right down, can one say the net result of their 
evidence isS...... 
WR. NULAN: So far as Mr. Davies is 
con erned, he says at page 2046 in Volume 14, to Dr. 
Boatright, or rather Dr. Boatright to him in the first 
instance; “Just reviewing the figures which you have 
just piven tne Commission”... 
MR, FRawLiy: You will find the figures 
Which he gave the Commission at page 2044. 
MR. i:ULAN: I think I should go back, 
he is discussing the additional 13,000 acres and he 
always qualified, if rae Will remember, Sir, that in 
order to get the withdrawal that is suggested thore 
has’ to be additional drilling done and he was very 
dubious about whether there would be that drilling to 
maint in that source @ supply, so it is just difficult 
to know where to pick that up. 
Ti, CHzTRMAM: Does tir. Davies, this) is 
what I want, give an estimate of the character that 
these other men do, Dr. Boatright and the others? 
pine) be eS Well, he does and he does not. 
THe CHATRILN: That is what 1 want you to 
clear up because that is the sort of feeling I had, 
not having read the evidence recently. 
OR. NuLAN: : wow, in answer to the Chairman 
at page 2044, the question is, from the Chairman: 
"Q I gather from the numbor of experts who have 
spoken here, that it is the ordinary thing 
foxy those capable of doing it, professional 
ie to estimate reserves even although the 


drill has not proven them, is that in your view 
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A 


A 


correct? 

My understanding of the, my opinion is, that 

you distinguish between the two. (ne is a 
proven thing, Now I gave the figure from 
25,000,000 borrels, that is absolutely proven 

ify my opinion, 

Tes. 

I gave as the possible area which I myself think 


will be productive. 
YOS* 
Some additional 13,000 acres and the rate at 


which it would produce on the average with 
efficient operatiom would be something in the 
neighbourhood of 6800 barrels per acre, that 
is the average. Does that answer the question? 
WOSs aut) Uh oes . 

To come to a definite number of years, I do 
not think anybody can say, my Lord, at all, 
because we are cealing With drilling programs 
Which involve some 350 wells. 

It is a matter of arithmetic to work. out the 
number of years if you zgree that there is a 
certain withdrawal. 


Certainly. my. Lord,” 


And then to Commissioner Lipsett: 


nd) 


4nd if there is less than 15,000 per year, 
if that productio:i is reduced to 12,000, that 
would really make whatever estimates you would 


givé more conservative? 
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a It wuld lengthen the lifetime, my Lord, but 
it would decrease the earning power. 

Q Oh, I agree. 
TH CHAD RMAN: It would decrease the 
earning power? 

GQ?) MAJOR TL PSeT yr : The earning power of the 
Pipe line. 

A 15,000 barrels a dey at 10¢ 4 barrel or 20¢ a 


barrel, amounts to so muoh money on an average 
throughout the year but 20.000 barrels a day 
at the same price is so much more money, so 
that in any one yer if it is 15,000 barrels 
areca teerttinirate, which is now’ log, 

you have so much total gross income for that 
DIPS Biers Wyou ‘reduce it to: 10,000»barrels 
a day you have the corresponding operation of 
expenses and interest and amortization and all 
the other factors continuing, but the less gross 
revenue, and therefore I am not in a position 
to say what actual, lifetime that the Turner 
Valley field may have. I visualize a greatly 
declining amount of oil, perhaps to the tail end 
of the lifetime being very small, where you 
might ges 5,000, perhaps 3,000 berrels a day 
Zoine throuen .the pipeline. 

(Bard tere. 16 that, even.as 1. think you,hawe 
done satisfactorily, you se if there be a given 
rate of withdrawal per year? 


A correct. 


Then the lifetime could be estimated on that basis? 
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Q 


Q 


Whatever it may be in a money wiy the pipeline 
h:s that lifetime? 


That is right my Lord, and that rate of withdrawal 
is a matter of efficient operntion of the well, 
not market requirements. 


Yes. Anything else?" 


A-.d then he talked a bit abot the number of wells 


Which had to be drilled and then lower down the Chaire 


man says: 


"Q 


THE OHATAMAN : Quite so. we are not losing 
Sight of that at all, that it costs money to 
drill wells «nd somebody must get a return on 
thay. but. that el ie e from this point altogether. 
Di. BUATRIGHT: Mr. Davies, just reviewing 
the figures which you have just given tthe 
Commissioner, as I understand you, there are some 
15,000 acres, just rough figures, some 13,000 
acres in addition to the 3623 I believe upon 
which you think, or which you think is probably 
productive of oil and will be in the future? 
Yes. 

That then figures out, multiplying, using the 
figure 6800 barrels, multiplied by 15,000 makes 
a figure of 88,400,000 barrels as the probable 
productive oil from that same 13,000 acres, 

which added to the amount of 25,000,000 barrels 
which you estimated for the proven area gives a 
total of something over 125,000,000 barrels, 
which you feel will probably be the ul timate 


production from the field. 
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oe 


I do not know whether thet multiplication or 
addition is right there, I doubt it. 

THE CHAT RMAN: Perhaps if you figured it 
yourself, you might go through that again slowly. 
DR. BOATRIGHT: Yes, my Lord, these are the 
figures I used, I made a mistake in multiplying 
but 1 used the figure of 13,000 acres. 

Yes. 

and 6800 barrels per acre. 

Yes, just let me multiply that now, 88,400,000. 
That checks With the figure I have. Now in 
addition to that I understood you to say you had 
estimated about 25,000,000 »arrels as being your 
proven area? 

Of Which some 8,000,000 was produced, so we would 
have 85,000,000 and take awny 8,000,000 which 
would be 105, 400,000. 

Something, over 2U years at the rate of 15,000 
barrels a day, not going into the merits of that 
figure, but at the rate set at 15,000 barrels 

a day from the field, then that would make your 
probable, what you believe the field will actually 
produce, providing it is drilled out and providing 
it is produced,: but you think the reserves are 
actually there, the available reserves are there, 
then that would amount to something over 20 
years, 20 and a fraction years? 

Yes, dividing 5.5 or 5,000,000 into 105,000,000 
would be 21 years. 
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113,000,000, Taking sway 8, no, it would be 105,. 


Q Yes. 
THE CHATRMAN: That gives us how many years? 
Q DR. BOATRI GT: L% ‘comes out to almost 21 


years I believe. 
THE CHalRMAN: is that correct? 

A That 105,000,000 barrels, and taking the withdrawal,. 
5,000,00C barrels @ year, Would give exactly 21 
years. 

Q TH CHARMAN 3 I just wanted to clear up 


that part of your evidence.. 


Aly “ouldsthat be all, my Lord? 
Yes, unless thers is something else." 
TH: CHAIRMAN: hat page is that? 
es CTE That runs, Sir, from 2044 to 


2048, and that is the position in which we find the 
evidence of tr. Davies, and what I have done now is 
Simply multiply out what Mr. Davies did not do, but 
hes \opinbon as,to the life of the field is, of course, 
qualified as to the question of whether @ not there 
will be that amount of drilking which is necessary to 
maintain the production, so when I say he gave the life, 
he did it in the way in which he indicates in his 
cvidence. I do not thick I can add anything to that, 
He did, and he did it with qualifications. 

Now, locking at Mr. Shaw's 
evidence, and may I direct your attention to Volume 
iL at page 1056. Mis is from Mr. Shaw's report, 


which has been filed and which is Uxhibit "425 in the 


case. 
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THE OHAT RMAN: _ Volume 11, at what page? 

MR, NOLAN; LOSO And 1057. 9 "Up to. aos 
present date™..... 

TH: CHAT RMA: May I bother you, Mr. Nolan, 
once more, since I gather that you are giving us 
estimates of the life ata certain rate of withdrawal, 
of all these geologists? 

MR. NoLAi: Yes. 

THe Ci.l RAMAN: what is your final word 
Ou are lat nik? 


"MR. NOLAN: Nei,” Of COUTSe) rs Time ad 


not give us anything other than the 7300 burrels per 
acre of the proven area. 

THE CHALRMAN: We have heard so much about 
the estimated life of two or three years, will you give 
MB your views, by Dr. Link? 

MR. NOLAN: Yes. 

TH: CHAT RMA: Will you give us your views 
about that, I would like that cleared up. 

MR. NOL:N: My understanding of Dy. Link's 
evidence was that so far as his calculation went he 
had devoted his attention to the proven crea of 3623 
acres, end he calculated that there was, on the basis 
of a prob*ble recovery of 7300 berreis per acre, a 
definite recoverable reserve of 26,447,900 barrels of 
Oil in the proven area. 

THE CHalRMAN: Yes, and was it carried out 
at the rate of withdrawal? 

MR. NCOLA..: No. 


TH, GHsaI RMAs : There was some observatiom 
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about two or three years, 

MR. NCLAN: I think in cross-examination 
Dr. Boatright, Dr. Link at some other stage, did more 

or less say that you might take 6,000 barrels per acre 
for the remaining probable area, but there ig no definite 
computation made as to the number of ye rs that that 


would give us, but it would be very simple to work it 


TOUT. 


TIE CHal RMAN: My. Nolan, 1 do not know -in 
what connection, and that is what I just wanted to get 
straightened out, surely we have h d some observations 
Piet ete Dr. Link, of a life of two or three 


years, the two or three. have not been figments of my 


imagination. 

MR. OLN: NO WLIO 

THE CHslRWAN: n what basis was that put 
tonwss 

MR. NCLAN: Un the basis of what is in 


the proven area, that is on the basis of this 26,447,900 
barrels, and he said...... 

THe CHalRMaN: Less, I supsose, what has 
been withdrawn from it? 

MR. NOLAN: Yes, and on the basis of that 
he said you have a 2-year certain period, 5 years 
fairly certain, and as to the future the drill alone 

can prove, but I do not in any way condemn these other 
13,000 acres of probable oil recovery area, but he is 
not, you see, he has never token the position that thet 
$s all that the Turner Valley would produce, but he said 


that he did not have experience to make the computation 
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H. G, Nolan. 
on the other part of the probable area and confined 
his estimates to the then proven area of 3623 acres. 
Tit CG .TRMAN: - I take it then that you as 
counsel would have us take fram his evidence that he 
has given an estimate of the life of the proven area 
at the rate of withdrawal discussed---. 
MR. NOLAN: Yes, 
THE CHal RMAN: | As being of 2 or 3 years; 
with respect to the balance of the field that one should 
take his final statement, namely, that, what he did was 
recall, you will remember..... 
MR. NOLAN: Yes. 
THE CHaAlRMAN : Namely, that he defers to 
the opinion of Mr. Deussen, who was more oxperienced 
im limestone fields. 
Mee NOLAN: That is exactly whet he said, 
my “Lora, “and it should not be taken, my Lord, as being 
of any assistance to the Commissiom in the sense that 
he did not want to comuit himself abot these other 
areas for any comoany motive. He said "I do not kmw", 
TH CHalRMa:: Well, whatever may have arisen 
in crosS-examination there was something, you reed part 
Si FOr Oks 5 ss 
MR. WCLAN: Yes. 
TH CHAaTRi: N: But, at any rate, you say 
that should be taken by this Commission as the effective 
part of his evidence? 
MR. NOLAN: . That is right, that is right. 


THE CHalRMAN: All right. 
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We Gee Nolen. 
MR. NOLAN and that is 2 to 3 years' life 
of the proven area? 
THs OHATRMAN : Yes, 
MR. NOLAN: And that is as far as it goes, 


Now, turning to Mr. Shaw at page 1056..... 
MR. FRAWLEY: You said he deferred to the 
Opindon of Mr. Deussen, I think he just deferred to the 


Opinion of others, he was just general about it. 


THE CHAT RMAN : Wedd. athouen tae. 
MR. FR../ LEY: AS page 1046, that is when 


he came back. 
TH: OH. TRMAN: Pt Gay pen cn so." ° aia aod 
think that he was going to defer to anyone other than 
Mr. Deussen, that is not the impression I got from his 
evidence. Hc may have said "To one more experienced" 
but he was immediately followed by hr. Deussen, produced 
by his own coumsel,......: 
MR. PFRAW LLY: That may be, you may be quite 
right, because he did say "A man”, he did say "4 man". 
TH CHATRMaN: Then we h:d the man, who was 
My. Deussen. 
MR. FRAWLEY : Quite so. 
MR. NOLAN: At page 1045, in Volume ll, 
he said to the Chairman: 
’ You did express some opinion «s to the probable 
tie sofethe fellas which youxbave now explained? 
a Yes. 
Q With regard to the 13,000 .cres which may or 
may not produce oil? 


A Yes. 
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Q Is it to be thought that a geologist or engineer 
or ore who is both, or two peonle concerned with 
their respective branches? 

Br aaNes s 

Q Cannot expresS an opinion with regard to the 
15,000 acres, an intelligent opinion on it, 
aS a professional man would give? 

A I would prefer that a man older than myself, 
having seen actually other fields, possibly 
similar, would give his opinion rather than 
accept mine. I am only speakiing off what i 
know of Turner Valley. I have read about cthers 
and there are graphs of others available show- 
ing the decline in them which if you Wish can 
be submitted, but as far as my experience is 
eoicerned 1 have only dealt with one limestone 
field and I am very reluctant to make an 
estimate of these possible areas or this possible 
acreage, or that poisible ecreage.” 

THE CHa RMAN : Yes, I think this Commission 
Will have no difficulty in comiig to the conclusion 
that he was not referring to either Mr. Hill, Mr. Shaw or 


Dr. Boatright when he said "A man more experienced". 


MR. NOLAN: I would not think so, Sir. 
THE CHAIRMAN: - No, L think not. 
MR. NULaN: Now, Mr. Shaw at page 1056 


in Volume 11, has this to say: 
i Up to the present date, January 1, -959, sae 
65 wells, more or less, have been completed in the 


oil zone in the south part of the field, and data 


on performance of these wells have been noted. 
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One’ core, 78 feet in Length was taken in the Spy 
Hill well, on which porosity determinations at 
eight different points were made, and average 
porosity of the section was determined at about 9%. 
This well, so far, has been a poor producer. Actual 
determin: tions of porosity of any reliable nature 
covering any considerable portion of the field are, 
therefore, lacking. No satisfactory detcrminations 
Or the thtekness of the saturated phor-tions of the 
producing horizon sre as yet avail:ble. -=stimates 
of recovery hive been made, ringing from 25% to 
50%, but no area in the oil zone has been exhausted 
to the point, where any definite estimate of recovery 
ean be actually computed." 
and I think it is a fair statement to make that Mr. 
Shaw's evidence is such that one may deduce from it 
that he did not regard the porosity method as of any 
value in determining the reserves in the Turner Valley 
Oil area, 
Now, in another place, at 
page’ LODG ys sew. 
TH CHAT RMAN: What was Mr. Shaw's estimate 
again, you were reading from Shaw? 
MR. NOLAN: Yes, I did not give you his 
estimate but I will now, if I may. He estimates, Sir, 
in the proven area of 3,000 to 4,000 acres, the recovery 
of 15,000 to 20,000 barrels per acre, and in the possible 
area of 8,00 to 10,000 acres, a recovery per acre of 
10,000 b:rrels, so that his recoverable reserves of the 


entire field are estimated at from 120 million barrels 
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to 200 million barrels ora life of 20 to 30 years, 
and that will be found, Sir, in Volume ll, at pages 
1068 and 1069. 
I was going on, Sir, to read, 
if Il may, from page 1059, to point out the difficulty 
that Mr. Shaw was cneountering on making an estimate and 
pointing out also the uncertainty that Mr. Shaw felt 
there existed in making a satisfactory estimate. On 
page 1059 he says: 
i We are lacking in the fundamental data necessary 
to approach any satisfactory estimates. Cores should 
be taren un a sutficient number ofwells scattered 
borough whe, Tield that would enable satisfactory 
everages for porosity and permeability to be made. 
Also bottom-hole samples of the fluid should be 
obtained, ‘nd more accurate determinatims made of 
the relation between eee arn, of oc) 2 ne ceasaae 
they exist in the reservoir. More bottan-hole 
pressures should be taken over a sufficient period 
of time that would enable the engineer to ascertain 
the pressure in the reservoir surrounding the well 
after equilibrium has been established. Then we can 
with more certzinty approach the problem of calcula- 
tion of recoverable oil." 

THis CHAT AMAN : what page? 

MR. NULAN: Page 1059 in Volume ll. 

Lt is necessary sometimes, Sir, in this phase of the 

case to read what these gentlemen say rather than give 


you my summary of it, because it is so difficult to 


re ee ee et eee Geen OC a a ae ade ey reid 
eR, RORE ie athahe eit: LOY wee atic eters OF £4058 yoae 


| f Be 
‘ ka 4 
, fe i % 
v i 
; ie 
sits t Te Gave ae eons 7 
re ae i ¢ ' os " Si eat 
~ . y i‘ 
; ( A 3 
a: , ¥ 
‘ . - i 
f : h a a 7 OY i & A> ie ae & wy 5 ae ve 
Ke b . ets ea | Me ios Mat? 'g ] nd aS Cee Lae baer 
f " ‘ “ * o re 
, d 4 a " 
: : 
) “ ‘ a 
crt , - 4 + ye ee " ag 0% ’ : es 4 
. ' ii i iv is > 
P Shiai nn aM ‘i u i ‘ aed ae 
RSE puna RAS Rok | ats a ae TBE MG Sa 
Q Pe, 2 4 we, a = he Is | Pay ; i 
Sirs! eg ee i ey be orl pd” PRE ae ay ‘tn a eae og 
Lane Banc Mr Ge ae wh ” uy BY | i oh ar eae one ~ Bet e Frey. ead 
| Sea ae .y AA x a ae - Sk Mo Big es ae 7 hota t ray IRE al we 
4 
. - é , =, ers 
_— , 
ks: ae ae Vibe Pete Gelinas | he les a Ee es ny aoe 
aa : is a eS a eo Magee oy UR ces Mak Se Bi Pai ae we 
= 
} ‘ ; Vo: : - as 
W at y y 
. be % 
oe ive a a3 5 Te 
“fs Ae 
‘ ~ 
p + epee iy eo i 
saa it | a High meet et, a re a : 26 
ens i HAS ges RN thal! ae my 
4 f ’ 4 
x . 
ee ee ye . ! 
: : {ia sy pas (ang wovarnes 
: : Cs fae ae Ot | 
\ a 


WOR GO ve DREAT iG. ee yaar aia, 
mae per tee ea my 
RCI. Uitte? eee ea eo co en, ate ay or ae 
Sa Sa fot Ty Rite ITER De CER ND a iar sol airy A 
ru a a hi 
Wan p : ae 
: higpades: Ieee 4 via stl ree pth aa 
WN 
ae ee A as tee Peles ont tk . ae ta as al 
ie ’ Se AO ca RO dn bets tee akeed Gi t 
d re aR ne ; ye vy sey Fy el ~~ } 
Se Ga Oty LI i ea wate 19s dd: fee ei, F epee? meat 
ety = te 1, sip i] i f ie - y « | , ' 
A Oa TOS eee ttornpen oe ec ise cua ie: ob 
, be 
‘ ata 


PSs DE eS a ache ea ae Oe etna aa OW is uo GH ‘eee F 


He. Gs. ToL ore -5509-—- 


summarize this geological discussion. He continues: 
" At the present time, my opinion, bzsed on the 
appearance of the field, on the performance of wells, 
and generalized views of porosity, ete., but un- 
supported by any definite figures thet would permit 
calculations to be made, is that ultimate recovery 
will probably range between 15,000 and 20,000 bbl. 
per acre. More definite knowledge obtained in the 


course of time may alter these limits." 


(Page 5510 follows.) 
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Now, there are two points arise out of that statement 
of Mr. Shaw's. First, he thinks that there should 

be cores taken from a sufficient number of wells 
Scattered throughout the field so that we may obtain 
what he calls a satisfactory average for porosity and 
permeability. Then he says, and that, of course, is 
one of the factors that enter into the porosity method, 
and then he says also "Also bottom-hole samples of 
the fluid should be obtained and more accurate determina- 
tions Made of the relation between the quantity of oil 
and gas as they exist in the reservoir." And that, 

if you will remember, was the third factar Which I 
mentioned in connection with Dr. Boatright's porosity 
method. iven supposing that Dr. Boatright was right 
about his 5% and I will go further and assume that he 
was right about his 170 feet of porosity thickness, 

we still are in the dark so far as our data is con- 
cerned as to the percentage of oil and gas down in 

the production zone, because, as Mr. Shaw says, we 
have not got these bottom-hole samples of the fluid 
which will give us an accurate determination of the 
relation that exists between the quantity of oil and 
gas as they exist in the reservoir. I must draw your 
attention tothe fact that when he sums up his opinion 
on page 1060 he says this: "B:sed on the appearance 
of the field, on the performance Of wells, and 
generalized views of porosity, etc., but unsupported 
by any definite figures that would permit calculations 
to be made, is that ultimate recovery Will probably 
range between 15,000 and 20,000 bbl. per acre. iiore 


definite knowledge obtained in the course of time may 
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alter these Mimics." and then he proceeds to rive 
wus that figure which I have just given to you now. 
Then I did refer you to, I think, to page 1068, and 
1069, in Volume 11, which gives his computations of the 
Pipevor tient eba., bo 8 period *of £0° to 30 hares 
Now,. going to Mr. Gill, who 
was also a witness in the case, my submission to the 
Commission is that he is also against the porosity 
method as being a proper method to use in estimating 
the reserves in this limestone field. At page 1078 
in Volume 11 he says: "The limitation on the application 
of volume-ability map..." that is wrong, but that is 
what it says, - "The limitation on the application of 
volume-ability map to Turner Valley has been pointeé 
out in the record on these Hearings and it ties down 
Wesicalay to) just one. thing, or perhaps two, “first, 
there have been no coring in Turner Valley. The one 
core out of Spy Hill is not representative, or we do 
not think it is representative bec use Spy Hill was a 
small well. ifr. Spratt in papers published by him 
points out that measurements were made of porosity oF 5 
or 6 chunks of rock that were thrown out of wells in 
different parts of the field and that those tests lead 
to average values of 15% for the porosity. That is 
not enough information. Dr. Boatright :dopted what 
seems to me the only available method of estimating 
the porosity off the lime by direct examination. I have 
had available to me and have examined with great care 


the same data on which he based his estimates. lL do 


ae. cs aie a 

ans So oy okt acogioe wit 
Dr Tee : oe. sR oe ‘te ‘ 7 
uate AOE eee atic wntos: a 
adie: c= ee Pee sia, es 2 


it bo EF + cee 


AIT eK te ee 


oa 


aah es Ae ol eR ge a8 pit 
a ee notte ast “ae een alt 


cs. 
ape 
iy 
v7 
sss 
i 
aoe 


oom Ue Wane: fy weg a iia o peut f ) ‘ inte | 
et ses Sad act — 


B82: pe ancl. a, bap pies eait. No etxea.aneqenteo, 
we. Te Ld ee ee wee nsiaat an 
BEM hogyob tight aot ae 
Shut t anette, AS boaid om abdaséiide elag, ode 9a ‘ot atede-. 

oreti t .ood¢en deem! toate, ¥¢ | te pahae ey a 

Cres Tost, St he Deas owed ‘bes et ot edu Liars bed 

Of | «eet aat tee: abet Beaman dota No ateb anew eit 


fed _ 


us ah 5 , ! ' iin’ 
cities Pee TOY, 32d OM GN pe ae eae 


: eet ie ee, ein oils ‘a 
(rans; - As 
— ate 7) 7 " 


H.-G. Bolan. 


not think that it is a sound method am Mra oko) b}-20 ia re) 


the best available." And then again at page 1082..... 
MR. FRAWLEY: There is one more sentence 
there. 

MR. NOLAN: | pes (MI Teel ethat wt. 


Boatright applied it so as to lead to a sound estimate." 
YOu see, We have Mr. Gill with 3€ yeers and at that time 
we had Dr. Boatright with 31. ‘iell, they could not be 
too herd on one another because the answer was such that 
SUA OU cata tetas he 


MR. HRW Liy : So long as you throw some 


bouquets along with the other kind, that is all. 


MR. NCLAN: What he is saying) in errecs’ 
is that he thought his answer was a pretty good one 
because it was so near Mr. Gill's own. 
THE OHATRMAN: The right conclusion, but 
arrived at by the wrong reasoning. That is what we 
often say about people in otner stations in life. 
MR. NOLAL: zZven in this room. At 
page 1082 he says, in Volume 11 - may I just read 
these few lines of Mr. Gill again - 
"In general, while I feel that the data that has 
been presented here,and estimates on porosities 
fre *otevtiue, and while I’reel p rticularly that 
Dr. Boatricht has arrived at a safe and reasonable 
estimate, 1 do not believe that the porosity methods 
are as applicable for a field such as this as are 
certain other methods. A second general method 
for the estimation of reserves includes these 


methods which are based upon decline, either upon 
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the decline of the rate of production or upon 

the decline of the pressure. Probably the 

soundest method that there is for the estimation 

ofreserves is this based upon the decline of rate 

of production of wells, or of fields." 
Now, as 1 understand Mr. Gill's evidence, he used the 
same method employed by Dr. Link. He applied it 
through to a greater number of wells and he used what 
is .known in the profession as semi-logarithmic graph 
paper for the projection of the decline curve rather 
than ordinary graph paper,which had been used by 
Dr. Link. Mr. Gill takes the position that the semi- 
logarithmic method of projecting these curves is 
mathematically correct. That is the words he used, 
it is mathematically correct. Now, my submission on 
that is that the only mathematical correct factor with 
respect to this semi-logarithmic method is the paper 
upon which it is pletted. By that I mean that the 
projection of the line - and this is discussed later 
in the evidence by Mr. Deussen - is left to the 
indbyviduel to.do,it as he thinks fit, because he is 
projecting the decline curve into the future and he 
ean project it in any manner he likes. Mr GLE s 
estimate in one instance was 825,000 barrels of 
ultimate recovery for the B. & B. No. 1 well. Cur 
submission is that that figure is an absurdity and 
that well will not produce that amount Of Youd. ae 
Mr. Gill's estimates of recovery is 20,000 barrels 


per acre in the proven area of 5500 acres; it 1s 
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10,000 barrels per acre in the probable area ot 7500 
acres; 5,000 barrels per acre in te possible area 

of 6,000 abres , and that gives him a total of 
215,000,000 barrels, less the 8,000, 000 harrels which 
have been progiced. It is his pate ence there is 
approximately 200,000,000 barrels recoverable oil 
from the whole field. At page 1096 of the same Volume 
li these A One are given and I want to point out 
that. With that amount of oi] and a withdrawal of 

5% million birrels a year Mp. Gill's estimate is 36 
yeers. 

Now, in his remarks learned 
counsel to the Commission pointed out that Mr. Gill 
was not dnekined to knock anythixg off for pipeline 
purposes. At page 1098 Mir. Gill says, or Mr. Frawley 
ete to wr. Gill: | 

nQ Now I want you to tell the Commission whether 
or not you are prepared to qualify in any Way 
the estimate of something over 36 years, having 
in mind we ere seeking to allow something to the 
\ Royalite Oil Company as @ return on their ee 
vestment in this pipe line? 

R Mra Prewiey, pipe uae accounting is rather out 
Oring Jone out af. were éstimating the dollar 
value of that reserve 1 would not knock anything 
off that estimated reserve. 

Q You would not knock anything off it? 

fo ho Bit. ; 

@ You desire then the Commission should take your 
life of 36 years just as it is? 


A hat is :ssuming the 5 and a half million. 
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Q Yes, always assuming th>t withdrawal? 
AY oes yt 
Then to the Chairman; 
"Q assuming that withdrawal, would you feel it 
pole to <dvise a banker’ to von would expect 
to give a reasonable estimate, “1f you Said Sé 
years would you expect the banker to 3dvance 
money on the strength of your estimate? 
& Equivalent to 5 and a half million barrels per 
yoat,. yea «" 
Uhatots ol. es) Git as tO, say about that. 1 shall 
not cOmment on it other thar to say that it is not 
in accord with Dr. Boatright, because Dr. Boatright 
“thinks that the life of the field for pipeline purposes 
is one thing and the expectancy as regards the life of 
PhewiLela 1s) another. 
Now, turning tovtir. Deuseente 
SWeence, meyii reter in the. first nlace to Volume, be 
at Popeviklo. ily resson for doing that, Sir, isto 
retresh the minds of Wis Commission. 
TH CHALREAN : Deussen at page...... 
BR. NULANS I'am going to give you four 
pages, 1115, 1116, 1117 and 1118 in Volume 12. 
Forgetting for the moment .ir. Deussen's geological 
qualifications and his experience as a geologist, which 
are very Wide, as you will remember, perhaps. He was 
asked this question at page l1ls: 
"Q Mr. Deussen, have you h:-d any experience in 


making estimates of oil reserves? 
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During my career as a geclogist I have had a 
great many, a good deai of contact with this 
particular problem. I was a member of the 
joint-committee of the United States Geological 
Survey and the american Association of Petroleum 
geologists in, about 1918, to which was delegated 
the task 2t that time of making an estimate OF 
the oil reserves of the United Stxtes, and I 

was chairman of the committee that prepsred the 
estimate of the oil reserves of the Gulf Coast of 


Texas and Louisiana." 


and then he gave some figures as to that field. I 


shall not read them. But reading again from page 1116: 


10) 


That committee of which you are a member 
functioned in 1918? 

fat was about 1918 or 1919, I will be exact. 

In 1925 when the National Government became 
alarmed about the oil supply of the United States 
and the possibility of having adequate supplies 
of oil, President Coolidge appointed a committee 
to investigate the question of the oil reserves 
of the United States and the American Petroleum 
Institute, of which likewise I am a member nd 
have been a former director, appointed a committee, 
a so-called committee of eleven, to prep7re an 
estimate of the reserves of the United States 
for the President's information 3nd again I ‘Vas 

a member of the Committee that prepzred the 


estimates for the Gulf Coasts” 


Now, omitting some questions that @re of no importance. 


"Q 


Do I understand you are a member or chairman of 
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the committee that made that estimate? 

A That committee was constituted, the so-called 
committee of eleven, was constituted of eleven 
men and each of those eleven men being an execute 
ive, a main executive, president or ee 
president of a major producing oil company of 
the United States. The actual work, He Week, 
was done by a number of sub-committees that 
were appointed in the various parts of the 
United States. I was a member and took an 
active p°rt and prepsred,helped to nrepere the 
estimates for the Gulf Coast of Texas ind 


Louisiana at that time. 


Q as a member of the sub-committee working in 
thet area? 
A ¥SS. 


Q «and thet was in the year--- 

A That was in about 1925 I think. 

Q Yes? 

A In 1935, about ten years later, this question 
agein came up of what the oil reserves of the 
United States were and the american Petroleum 
Institute at that time agiin re-constituted 
another comuittee to supplement the former report 
AS prepared in 1925 and again I was a member of 
that nommittee aoting for the Gulf Coast, so 
that the three main estimates of the oil reserves 
of the eited States that had been nrepzred since 
1918, I have participated =n each one of those 


studies. 
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Q And those were in the ye rs 1918, 1925 and 
19355? 

Asn Ses" 
Now, Sir, my point is this, we have made available 
to this Commission a gentleman of high academic 
standing and with great practical experience in the 
very problem which is confronting this QOommission, 
if it is going into the question of the reserves in 
durner Valley, and I think that it is fair to say that 
the experience of Mr. Deussen in matters of this kind 
is certainly comperable, and , perhaps a great deal 
better than some of the other experts who gave their 
evidence before the Commission. we brought before 
the Commission a man who h7d on three occasions, by 
reason of these committees, taken his part and 
participated in the Eee whtion was mede on the 
estimated recoveries of oil in the United States of 
America. My learned friend Mr. Frawley took some 
objection to Mr. Deussen'ts first assumption, pointing 
out that Mr. Deussen said that he was of the opinion 
that at least 20% of the oil from the proven area 
had been produced as of the first of Hecemb er , 1938. 
Mr. Deussen did say at page 1135 that he took 20%. 
Here is what he says about it. He has been discussing 
decline curves with Mr. Gill and Dr. Link. He says: 

"Mr. Gill says 10%, Mir. Link says 60% I do not 

knew what the correct figure is, but I want to 

give you, Gentlemen, the benefit of my judgment in 


regard to what this oil field is going to do, andl 
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have just decided to use 20%. That is, I believe, 
from the aad S of my experience and judgment, that 
these welld have produced up to the bresent + ite 
some 20% of their ultimate production, and that 30% 
remains to be produced. That may not be the correct 
figure but it is an expression of my best judgment 
and beiief in the light of such facts as I have been 
able to find out, the trip to Tupner Valley field, 
and on the basis of my experience in estimating oil 
reserves." 
MR. COMMISSIONER LIPSETT: Was not that with reference 
ft 52 wells that had already been drilled. He was not 
referring to the whole field, was he? 
MR. NOLAN: What Mr. Deussen did Was this, 
this is his method of coves aa his answer. DL think 
T. Cone put LG clearly to you. He says there has been 
produced out of this proven area 7,400,000 barrels of 
oil. He says,"Iin my opinion, that is 20% of the 
production of this proven area." Then if 7,400,000 
is 20% of the production, 100% production is 37,000,000 
barrels of oil. Now, if 3,623 acres will produce 
37,000,000. barrels of oil then 1 acre will produce 
10,312 barrels of oil. «nd what he does, in fact, 
Mr. Chairman and Mr. Commissioner is to use as 4 
yard-stick the production which h2s been obtained from 
whit we call the proven area and he takes that yard- 
stick and he applies it to the whole area of the whole 


field. He says if 3,623 acres can produce a total of 
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37,005,000 barrels of oil then the production per 
acre is 10,512 barrels per xicre, 2nd I will extend 
that over the whole field, and extending it over the 
whole field he estimates 122,388,027 barrels as the 
ultimate production from the entire field, and at the 
rate of withdrawal of 15,000 barrels per day he gives 


the field, on page 1138 of Volume 12, a life of 82.3 


years. 
THE CHaIRMAN: Page 1138? 
MR. NOLAN: Page 11358 of Volume 12. 


Now, Mr, Deussen has something of interest to say about 

porosity and that method. He says at page 1120, 

that is Mr. Deussen's evidence, although the page is 

headed "Shaw". 

THe CHAIRMAN: rage 1120, Volume 12 is 

Deussen instead of Shaw as headed? 

MR. NOLal: Yes, sir. 
"Now to proceed with the matter which is immediately 
before we. I wis interested in listening to the 
very illuminating discussion of Mr. Gill yesterday 
afternoon on the matter of the m thods Which are 
commonly employed by geologists and engineers in 
arriving at some estimates of the reserves, 
resoverable reserves of oil fields. 1 wish to impress 
on you, Mr. Chairman and Mr. Commissioner, that the 
figures that anyone gives on these m-tters are 
exactly what Chey are stated to be, they are estimates. 
They are not figures that have been arrived at by 
exact mathematical calculations. They are an 


expression of the best judgment and opinion based on 
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HewGeawliolan. 
the experience of the person who is making the 
estimate, 3s to what his ideas are as to the 
recoveri*s which might reasonably be expected from 
the Tela ia rine lignt of the information which’ he 
NAS IM SUC ra VEtelay ir. Gl) T’think  covereé: ina 
very admirable way the two or three customary methods 
‘that are utilized in arriving at these figures of 
recoverable reserves. When he mentioned to you, 
first, the porosity or the so-rcalled volumetric 
qethed which has been..employed ‘by De. Bostrigirt 
wh arriving at his estimate of wheat those reservern- 
are Jn tie Yurmer Volley field. I think Mr, Gil 
stated that he did not personally believe that the 
porosity method was the most precise or the best 
method to use for this particular field inasmuch 
as) it has been demonstrated in this record that 
the. reservoir which contains the oil is limestone~ 
and not sand and that these Limestone reservoirs 
have certaim peculiar characteristics which are 
nop Commo WeLohose Of) s nd’ fields.) Mr. Gily, 
I believe further stated that in his judgment the 
porosity method would not be the one that would be 
most satisf:ctory to use in connection with an 
estimation of these reserves in the Turner Valley 
Pf tela, Mutherthins: Opinion of bir... Gill Ll amin 
thorough accord. I have serious douvt as to whether 
the porosity method or the volumetric method for 
a limestone field or the Turner Velley field in 
particular is the best method or the most precise 


method by which these reserves can be arrived at, 
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So fr as I know, - I might be mistaken, -~ I do not 
believe that this so-called porosity method is 
commonly used. It may be used in some instances 

in the estimation of the reserves of a limestone 
field. Mr. Gill pointed out the other method and 
that was by the use of decline curves which, »ccord- 
iieebO our texserience, my exnerience, re the best 
meths-ds to use when they can be used, and until pro- 
Tation and restriction of sroduction came into being 
in the United States the inethod of the decline curve 
was the one commonly used in the estimation of the 
reserves of an oil field, both Limestone fields and 
sand fields. ‘the introduction of pro-ration however 
has largely thrown the use of decline curves in the 
discard and I think i will try a little later to make 
plain to you, Mr. Chairman, and Mr. Commissioner, 


what a decline curve means." 


ne discussion of that - and I won't read it. to you 


NOW, Jolr = 1s .et pages i124 and 1125. And then at 


page 1157 he says: 


"There is no possible means by which anyone can tell, 
in the absence of wells in th’t area, as to what a 
Doriicular ears) of at is eoire to. produce or 25 75 
how much it is going to produce, and the nearest and 
best approach that I can make to an estimate of what 
that 9,000 acres sholl, or is capable of producing, 
is to judge by what the production characteristics 
are of these south 3,000 acres, which we might use 


as the yard-stick upon which to base an intelligent 
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Be G.tiiolan; 
judgment of what the remaining pirt of the fiela 
is going to produce." 
There is one other point at page 1162 which is of 
interest. He says: 
"From my own experienee I know th:.t in general lime 
fields do not have the same recovery as sand fields, 
and that on the >verage and when you get a lime 
fielG@ with a recovery of anywhere from ten to twenty 
thousand barrels or within the limits of our 
historical records on those fields there are some 
exceptional instanees of where lime fields have 
rroduced 1] Teer Wquentities of o11." 
I wanted then tc just finally bring Dr. Deussen's 
evidence to the attention of the Commission, when he 
tries to show what relation exists between the life of 
the field and the life of the field for >ipeline purposes, 
There is a very long answer at vage 1179. 
PH CH.ILRMaN : If he were advising a Banker 
it would be ten years. 
MR. NOLAN: ~n page 1176 in answer to 
Mr. Frawley he said: | 
"Q Now, you say that if you were asked to advise a 
Banker with respect to the putting of money 
into a pipeline into Turner Valley you would 
give him, you would see to it that he got his 
money back in ten years? 
A I cannot see to it, but I would say if he could 
not on the b2sis of what this thing looks like 
now, see his money baek in ten ye2rs that I 


would advise against making such an ingestment." 
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Later on on that nage he Says, the question is, by 


Mr. 


1Q 


Frawley; 


Perhaps you do not care to venture into auU;, 

but I just wanted totry and understam the 
relationship between those two figures, thevwee.0 
Which you say is the life of Turner Valley, 

that means so far as you are concerned for 22.3 
years the Royalite O41 Company will be pulling 
oil through its pipeline? 

Presumably so, yes. 

But you say that so far as I am concerned I would 
like to see them get back their total invest- 
ment which they might make to-day, assuming it 
was a new pipeline started to-day, in ten years. 
That aiso follows, does it not? 

Well, that is correct, it is the same as if I Was 
20772 10, buy a royalty in that field, - and I 

buy roy2lties every day, not every day, but 
every few weeks, in Tex2zs, - because that is a 
considerable part of my activity - end if 1 buy 

a royalty, I wilk not buy a royalty even although 
on my best judgment that royalty may produce or 
twenty years or thirty years or forty years, 
according to the estimate we have, but I am not 
going to put my money into a royalty unless I 

can see my money back in three years or five 


years, or at the most tem years." 


And that is on the same principle that he would advise 


these people, 


WQ 


I do not want to labour it, but you expect the 
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Royalite vil Company to get the cost of its 
pipeline back in ten years? 


ie Yes... 


(Page 5526 follows.) 
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I point that out because it is another instance trerd we 
have one of these professionel gentlemen giving us the 
life of the field and departing from it when he is asked 
by Counsel for the Commission to give his estimate or 

his opinion ag to how long this pipe line should be amor= 
tized. 

There were one or two points 
which arose out of Counsel to the Commission's statement 
made two days ago in argument. At page 5068, which is 
now in Volume 41, Mr. Frawley was calling attention to 
what he called the rather sxtraocdinary experience in the 
life of the field and it was at that time he paid: 

WAnd it more or less had to be, I am making ho point 
of the facts that Mr. Davies went cut and did this, 
he had his calculations to make." 

2, chook pret LT should: try end clear it uo because Mr. 
Frawley is arguing that the gas-oil ratios were uncertain 
in that period of October 1939, Now the actnal gas-oil 
ratios cf the whole life history of every well in. the 
proa "A, ineluding October, wait. used in calculating 

the remaining reserves of crude oil by Mr- Davies. Now 
the ohly point of uncertainty which exists was as to 
whether or not those gas~oil ratios would be more or 
legs in the future than the 1938 gas~oil ratios were ard 
the evidence is, and it is clear from tke book, that the 
gasecil ratios sontinued to rise in these Turner Valley 
crude oil wells. As a matter of fact the cuaracteristics 
of these crude oil wells wore brought out by Mr. Davies, 
and he showed that the Ostober 1988 gassoil ratio was 
lower than the average gas-oil ratio for the balance ef 


the wells! lifetime and showed that vy citing such examples 
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as the oldex wells, Sentinel, Richland, Mod.el~Spooner, 
Reward No. 1, Sterling No» 3 and Advance No. 5-A, and 
then again at page 5069, Mr. Frawley says: 
"At Dre Boatright's request Mr. Davies made some 
calculations Lased upon the production of the 
Davies No» 2 well and he agrees that tho result 
of thas calculation at that well gives 60,000 bar- 
rels of space per acre, as compared to Dr. Boate 
right's own estimate of 62,000 barrels of space per 
acre. 
That was an instance where we worked out for Dr. Boat- 
right 2 computation on the assumption which he gave us. 
Dr. Boatright was procesding on what was known as the 
bottom-hole pressure of 1740 pounds, to fini what volume 
was ocGupiec- wWe Bay, and the fact is, that the original 
btottom-hole pressure was 2300 pounds and that to find the 
original space occupied, the volume of it, 2300 pounds 
would have beca more nearly correct, and that this volums 
would not have compared with Dre Boatright's 62,000 bare 
rels pet acre at all, and then on page 5070, it is said 
by Mr. Frawley that it was important to call attention to 
the fact that Dr. Link omitted for reasons, Dre Link and 
Mr. Davies omitted for reasons wiich were certainly suf- 
ficient to themselves certain wells from their considera~ 
tioh in arriving at their estimates Now those wells were 
ehunerated by Mr. Frawley as Anglo l, West Turner 6d, 
Command and Pr oducers oruds. The point is, sir, that all 
shose wells except Producers Crude, which was not tn. pre 
duction at the time the Commission resumed its hearing on 


December 12th, all cf those wells lie within the red or 


or 
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proven avea of Dr. Link's map» Now we are not basing 
our computations, either Dr. Link or Nr. Davies, on 

the number of wells» They are taking the number of 
acres and it does not matter how many wells there are 

in that proven area acreage, we say there are 3600 acres 
and that there is room at 40 acres per well for some 90 
wells down there anj it does not matter how many wells 
you put down, ovr estimate is basei upon the number of 
barrels of oj1 which lie under the given acres of 
ground, and then on page 5072 there is a comparison made 
there between two aveas and Mr. Frawley points out that 
that these two aveas are roughly the gas ares and the oil 
xea, the yellow being tho gas area, the red being the 

he gaid that he found that the gas-oil 
ratio in the vellow was one“sixth, rather that the gas- 
o11 vatio in the oil area, in the red area "B" was one- 
Sixth of the gas“oill ratio in the gas area, arua "A", the 
yellow; and that area "A" had a per acre recovery of 

6566 per acre, and then it was suggested to Mr. Davies 
by Dr. Boatright, and that is what he said, that area "A" 
had @ pur xere of 6555, that is the yellow area, and that 
if it had one-sixth. six times the gaseoil ratio of area 
"BY. Dre Boatright suggested that that premise would 
lead to the conelusion thus one might presume that area 
"B™ shoule have a recovery per acre of approximately 40,000 
barvels per acre. which would give a per acre recovery of 


approximately £0,000 barrels per acre of the two areas come 


bined 5 
Now % have had some difficulty 


in reading that and — am sure the Gommission will when they 
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come to ite 
hiRe FRAWLEY: They will certainly have dif- 


ficulty if you read it correctly when you said "I have 


found". 
MRe NOLAN: What did I say? 
MR. FRAWLEY: You said "I have found", lir. 


Frawley had found some gas#oil ratios. IE think the moat 
I did was to recite the examination. 
MR.o NOLAN: Yes, and what you did in reciting 
it was to confuse the issue, because what you intended to 
Say was that the gas-oil ratio in area "B" was one-sixth 
of the gas*oil ratio in the gas-cap area, not in area "A". 
MWRe FRAWLIY: | £ did not intend that. 
MRe NOLAN: That is in your statement, what 
you did mean to say. 
MRe FRAWLEY: = will tell you again if you like 
what £ mean to say. 
wR « NOLAN: when we consider the question of 
royalties, may I refer to Volume 14 at 2049, the evidmnce 
of Mr. Davies, Mr. Davies says at page 2049, in Volume 14; 
thie in on the question of royalties; 
"A. I would like to answer that question in this way, 
that the Royalite O11 Company only pay 10% and 
12% royalties, where you have these high royal~ 
ties of 25% IL find it very difficult on even a 
very good well to see where the shareholders 
can make money out of it, and I think that the 
answer to your question gets tied up with the 
method of financing in Turner Valley and that 


we will have to have some more, some sounder 
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“method of financing these wells in the future than 
we have had in the past. It would bo more profit«= 


able, I will agree with you there, 


rs 


at 10,000 bar= 
rels than it will be at €800, and still more profite 
able at 12,000, but still when you are going to pay 
as some of them do, 25% gross royalty and then go 
much promotion stock on top of it, you have a very 
difficult proposition for the shareholders to make 
any money out of it." 
Ané@ then in answer to the Chairman at page 2056, also ie 
Volume 14 there is a discussion on the same point and I 
simply refer to it because it shows the breakdown of 
this 25 or 30 per cent royalty which the se independents 
havs to pay. 
I only want to make reference to 
a remark of learned Counsel to the Commission on page 
5084, Mr. Frawley says: 
"Now it must therefore be established to the aes 
mission, it had, therefore, tc be ertablished to 
the Commission, and insofar as any other expert 
Witness predicated his opinion upon proper prace 
tices being followed, that the evidence had to 
be supplemented by the evidence of somsone who 
could assure the Commission that the proper prod 
uction practices and engineering practices in the 
Turner Valley field would be followed, and trav 
evidence giving that assurance was given oy tre 
Honourable Mre Tanner on Sree 1195 and: Jago." 
Now it seems to me that in the record there is not very 
much evidence as to what the proper practice is and it 


feems to me it is very doubtful as to wkat the proper 


? Hatton’ grote ‘ 
segned 006: Op ie t ‘ 
i ai ne ae Date Pas 


me, 


ee sek | ene: shee nest 


i pie : . : yee 


; Sn . 2008 ae gat 


" eer sen ie * 


mak ys a DY nest mai (AP), st on ean ino + 
es seats a 


esa Aaa sihamag oe ot | 1 


Ly elam % 
Hay ag , 
cea 4 ’ 
yoy cae y , 
ise b 1 


“pen Mee otG 7 sbi aoc 
Ge ae abel ne 


ode eatiomee Mey sonidt #0 ost ii 


IG Te. 


~ 


ind? Bae samen | 
at yc sey cee wt ms 
elena ett aegey 


a ae, be ¥ 


P ipeey test or: baile 
ee add ce eaeeew 
‘Ggerd ae tiate- oF oie 


HeG-Ncelan 
# 5531 + 


practice will be and that will have to be left to the 
future to decide. It would appear from Mr. Frawley's 
remarks that we are assured of a Conservation Board 
and that we are assured that proper practices will be 
laia@ down and followed by all thoss who come under the 
jurisdiction of that Boards Well the evidence is that 
we had @ Conservation Board in respect to the gas area 
and time went oh and then we did hot have it. Now we 
have @ new Conservation Board > 


WR- FRAWLEY: Somethine happened in the mean= 


time « 
MR» NOLAN: Yes, something happened» It did 


not die, out by effluxion of time but my point is this and 
E am serious about 1%, it in very hard to know just what is 
going to happsn in the futures You see it ig so Simple to 
pro-rate and to lay down CBee ee and regulations bus. 
if the market requirements should some day exceed the ale 
Lowables we can well foreses the diffloulties which wii 
aripe and injunctions have been obtained before and dif= 
ficulties have been encountered oy the framere of the 
statutes es to the difficulty cf bringing the statutes 
within those constitutional limits that statutes must 

come within and I may say that the best will in the world, 
and agreeing with all that Mr. Tanner may Bay, and saying 
to Mr, Tanner, agreeing with him that he will do all that 
Cam be done, my point is we are not so certain that pro« 
per production methods are gcing to be followed for years 
+0 come because there may be a very serious change in the 
Gonservaticn methods which will be applied and those 


Changes will only be brought about as the circumstances 
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demand ard lastly I would just like to comment upon 
Mr. Frawley's statement at page 5087, when he was a 
Liwtle doubtful ebout whether Mr. Davies opinion which 
he gave in January of 1937 gould be considered ax a 
considered opinion. Now we know that in September ond, 
1938 there was a new allowable of 12500 barrels per day 
and I think it is only faiz to Mr. Davies that we should 
assume that he had in January of 1939 all the facts which 
weve in existence at that time and that if there was any 
additional information which had been made available 
Since the first date upon which he gave his evidence, 
that it showld be infurred by the Commission from the 
evidence of ir. Davies that he was giving them his 
best opinion in Janvary 1939 and that it is to be clas= 
Bed as "considered opinion" and of some walue to the 
Commission. 
MR: FRAWLEY: IL want to be clear about that, 
that IT was saying that tn fairness to Mre Davies. I 
fehl when a man is calied to the stand and asked «a 
quest ion on it, and which he has rot previously con- 
sidered, that it may be just to have it said that it was 
not his considered opinion. I did not want to go one 
inch further than that, just in fairness to Mre Davies. 
MR- NOLAN: Woll that is all I would say 
about the geological evidence. I have endeavoured to 
the best of my ability to sum up the estimates of these 


various professional men who have given their cAdence 


and I have tried at the sane time to bring up one point, 


ana that is in my submission this Commigsion ghould not 


permit itself to be guided by Dr» Boatrigh* who bases his 
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estinuate and his opinion on what is called the porosity 
method, because the porosity method has been assailed 

by all these other gentlemen who followed and because 
the porosity method, based upon one core of dne well, 

1g not sufficient information upon which to found a pos~_ 
sible or a correct opinion. Now then sir, if I may go 

at once to a consideration of some of the caseRe= 

TH CHAIRMAN: Before you go away from that, 
assuming that we do diecard. Pr. Boatright's evidence as 
being based upon a wrong method and we accept Dre, Mr. 
Deussen's evidence, hi8S conclusion being based upon his 
past experience and such examination as he was able to 
make on the records and so on during the short time he 
was here and what he termed his "geological instinet" we 
would arrive at a life of 22 years, at his 22. some years, 
which is 3 years more than Dr- Boatright has given us so 
why do you Suggest that Dr. Boatright's reasoning is 
wrong? 

MRe NOLAN: Only that we should not, in ar- 
riving at any method, arrive at any conclusion, if it is 
danonstrated in the record that it is wrong and if the 
Commission comes to the conclusion tmt it i8 wrong, then 
we discard that evidence and then we look for whatever 
alse there is that ia of assistance» Now then Mr. 
Deussen was not here very leng but it is not to be for~ 
gotten that all this information which Mr. Davies had,- 
and if you will carry your mind back, sir, to these 
statements which are contained in the end of that ree 


port, meade by wr. Davies, you will rind that there is 
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& most ae acey inns examination of all these wells in 

this Valley,- that material was made available to Mr. 
Deussen in Chicago tm his way up here. I know it 

was hurried but when he gets here he does what it seems 

te me in my submissionis a very reasonatle thing, he 

says "I will take the proven area and I will use it ag 

a yardstick for this who.e field, in my opinion they 

have produced 20% in that proven area of their recover= 
able oil" and applying that yard stick to the whole of 

this Turner Valley field ho comes to a figure of 122,388,027 
tarrels, or a life of 22.3 yearss Now of course coming to 
Dre Boatright, that 22.3 years should have something taken 
off it for the margin of orror. He says you have to have 
a safety factnr and he takes 70% of its life, of the field 
figures, and so we have Dr- Boatright coming down in hia 
life of the field figure by 30% and if that is right then 
I suppose we should then reduce Mr. Deussen's 22.3 yearn 
by 70% 

LiA JOR LIPSETT: Wxe Deussen does not suggest that 
Bhould be done in his method. 

MR. NOLAN: No, he does not, it if Dr. Boat 
right who says these are estimates, they are not capable 
of accurate mathematical caleula tion and to provide for 
any error which may have crept in to my estimation, I 
think I should be fair to the pipe line company, he says, 
I think E should be fair to the pipe line company and 

tako 70% cf this 28.9. 

MAJOR LIPSETT: Dre Boatright does that because 
of criticism which was levied against him. Mr Deussen 


does not suggest that that shoujd be done. 


' 
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MR» NOLAN: No, but the Jommission might 
Buggest it to lire Deussen and say to Mre Deusen in 

his report "You are doine your west Mre Deussen to 

make this estimate but perhpas you are rok any nearsr 
right than Dre Boatright and so the Commission may 

have that margin of safety which is requisite, and we 
will take 70%", of Mr. Deussen's calculation and ar 
rive at a new figure. 

MAJOR LIPSETT: Yes, but just one other thing 
with reference to Mre Deussen, Mr. Nolan, a I would 
like to get your views on, Mre Deusaren, he Hat iensn to 
getting the money back in 10 years, and taking it as an 
investor who is putting new money-~-~- 

MR. NOLAN: Yee 

MAJOR LIPSHTT: tn your opinion would that have 
any application Rercahe facts of this case where we know 
in fact that the monoy has already been got back, although 
we may not be able to consider it in oonnection with the 
rate,it may be. profits that have already héen their pro- 


perty and should not be considerod. 


MRse NOLAN: Yese 
MAJOR LIPSETT: Is it not the dame oasbe as a man 
tio put .- put new money intyv this venture, you Bes what 


Mir. Deugpen is referring to when he suggested this 10 
years! return for the money. 

MRe NOLAN: Well I am going to submit in the 
course of my argument, that what has te be done heie is 
to take rite present value of this pipe line operation or 
undertaking and thad the rate payer or the consumer will 


be required to pay a rate on the value of that as it stands 


today because he is in effect taking it over. That is not 


@ correct legal way to express it, it is not expropriation 


aoe Tir} 


n 


v 
© 


=i 
1 


{1 
Sia 


$4 


pee 


“— oe 
ee 
ae | 
tog 
=a 
Eien j se! 
: i tee 
‘ ie ae 
= ad 
° = 
7 Yank ar 
& ast 
a 
2] 
=) 
my 
ce = 


on 


wee tT 
4. 


. 


oo 


ek on 


stay 
Pee 
oe 
e 


Sed 
2 
sire 
wat 
—s 


er] 
Rega 
aad 
ae J 


- 
nue 


td re 
mo es 
ee) F ie | 
a mit “! 
8 < % 
‘; : 
4 


it Le F 
wk 
- 
. rt 
r ahd ~ 
: +4 
all 
“ 1 
yea ad 
fi, 
a 
ce 
~-4 
ree 
ae 


H-«GeNolan 


é 5536 e 

but it ta so close to it that there is hardly any 
difference because they are taking this line, the 

Public Utility Board, if I may put it that way, is 

taking from us the control and management of this op- 
eration and devoting it to the use of those people over 
hers that are new rate payers and that isso close to 
taking it away from us that there is hardly any differ~ 
ence between that emexpropriation. It is removing,« 

the legal title if you like is left in us, but at the 
Same time, the.. management and control and direction 
of the property is determined for us by somebody else. 
MAJOR LIPSETT: Surely that is putting the thing 
supposing it was decided to fix this rate on the basis cof 
amortization at the end of say 10 years. 

MRse NOLAN: Yes. 

MAJOR LIPSETT: And that this property then 
lasted for 50 years. 

MRe NOLAN: Yess 

MAJOR LIPSETT: It would be a very different thing 
from expropriation, if you were to get your money back in 
ten years and then get the profits of the business for 
another 40 years after that, it is very hard to call that 
expropriation, is it not? 

MRe NOLAN: Well what else is it? This thing 
belongs to us and some day the Publis Utility Board is 
coming to us and saying "We are going to control this 
property of yours, we are going to tell you what you shall 
earn on that". 

MAJOR LIPSET?: You would not like, if that was 
put to its logical conclusion, tha% this should be amore 


tized over a period of 10 years after which time the ines 
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terest: of the Royalite O11 Company should cease and 
then it would gv to the Government or somebody. 
MRe NOLAN: : No, and that would not be 
much different from expropriation, although the legal 
title would remain in usos-. 
riAJOR LIPSETT: The practical result is the 
Bame too, i8 it not? 
MRe NOLAN: You mean that I am getting some 
thing after the amortization. 
MAJOR LIPSETT: tea, Lb LB pala ror in Or vearg 
and then there is the further life. 
MRe NOLAN: Yes, for which the rate payers 
have helped to contribute. 
MAJOR LIPSETT: They contributed 1t¢ all. 
MRe NOLAN: Yes, contributed by reason of 
the rate that they pay. 
THE CHAIRMAN: Before you go away from geology, 
Mre Nolau, we have Dr. Link and { want to appreciate your 
argument, we have Dr. Link's estimate of what he claims 
to be the proven area. 
MR. NOLAN: Thao Le Lag i - 
THE CHATRIAN: And I think we can safely as- 
Bume he refers us to Mr.Davies with vegard to the rest. 
WRe NOLAN: That is right» 
THe CHA TRAN: | Ana are you inviting us to take 
Mire Daviest opinion rather than his. 
LiRe NOLAN: ' That is right. 
THE CHAIRMAN: | In determining what is the life 
of the whole field. 
MRe NO? AN: That is right. 


THE CHAIRMAN: all right» We then come to Mre 
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Davies, and I gather what you say, while thete ard 
some uncertainties because of the way the evidenae 
came up, because, perhaps because of the Commission's 
own poor examination of him in matters that we wanted 
to know about, there is some uncertainty as to the 
life that he gives at a given rate of withdrawal, that 
your opinion is that it may be safely concluded by us 
that at 53 million barrels a year it would give a life 
of 15% years. 
MR NOLAN: That is right, sir, and when 
you say at 53 million barrels, you are saying to me, 
that assumes there will be the drilling to keep that 
production going. 
THE CHALTRwAN: Quite sO, and then we turn to 
Shaw and on the same basis of 54 million barrels he sets it 
at 20 years to 30 years. 
MR. NOLAN: Yes, generally 20 to 30, that 
is what that gentleman says. 
THE CHA IRMAN: Yes, then we have lire Deussen, 
who on the same basis of withdrawal fixes the life as of 
the oil reserves that he decides upon, of 22.3 years. 
MR. NOLAN: Yes. 
THE CHAIRMAN: Yes, now we know that Dr. Boat@- 
right, making every allowance that, making what he con- 
sidered a conservative estimate, fixes it at 31 years 
and because of our auggestion that something, that there 
should be a leeway in the case of rate fixing, he comes 
down to ee 19 yearSe 
MRo NOLAN: Tre t is not quite correct with 
regard to Dr. Boatright. Dr. Boatright starts off with a 


31 year life of the field. 
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THE CHATRMAN: ; Yese 
MR- NOLAN: And @ 20 year life for pipe lite 


purposes on an estimated production of 53 million barrels 

and then whea he Looked at the production ani it waa 

over 6 millions, he changed both of those figures, both 
of those figures besause of the increase. 

THE CHA IRMA N: Do er and 19: 

MR» NOLAN: To 27 ana 19, well it is not, I 


will give it to you, air, yes, 27 ana 18.9- 


THE CHAIRMAN: ‘Yes, that ig‘at what page? 
MR. NOLAN; At Thee 2668 of Volume 17. 
liRe FRAWLEY: 2558 or 2559% 

THE CHATRMAN: All right. Then we have Dr. 


Boatright giving that. We have ir. Gill fixing-— 


MRe NOLAN: Yes, Mir» Gill, his evidence--=- 
THE CHAIR AN: We gene Gill. 

MR. NOLAN: At page 1096. 

THE. CHAIRMAN: Yes, he says on the game basis 


ef 5¢ million barrels and of course it is quite clear to 

him that the same allowance must be made if 54 million 

barrels in not rights» 

Re NOLAN: Yes. 

THE CHAIRUAN: — Let us take the evidence as it 

stands, and 53 million barrels, tir. Gill's conclusion is 

that the life of this fiela would be 36 years» Now in 
the light of all that evidence, I care not who calls the 
witness or anything else, what is your submission that 

if it is to be assumed there is a withdrawal, what is the 

precise withdrawal on which Dr. Boatright fixes 18.9° 

MRe FRAWLEY: 6,000,000. 

WR. NOLAN: 6 million and. something. 
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MRe FRAWLEY: 6,025,000 hut I assume he took 
6,000,000. 
TH CHA ThA N: All right, whet is your sub- 


mission, Mr- Nolan, after. your interesting dincussion of 
these geologists and the evidence they gave, what is your 
Submission to us that on that assumed withdrawal of 


6,000,000, the life of this field should be. 


MRe NOLAN: What is the life of the field. 
THE CHA TRAN: Yes o 
MR. NOLAN: I would submit the life of the 


field 1s what Mr. Pavies gives us on the performance of 


these wells. 


THE CHAIRMAN: 154 years? 
MR. NOLAN: Yes» 
THE CHAIRMAN: I just wanted your concrete 


statement before we left the geologists. Now, Mre Nolan, 
how are you feeling about going on for some time if we 
take a short adjournment? 

MR» NOLAN: IL fteel perfectly all right, my 
Bord, 1. I am not wearying you gentlomen. 

THE CHATRIUAN: A11 right we will rest for five 
minut ese 


(An adjournment for five minutes is here taken). 
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If it please you Mr. Chairman and Mr. Gommissi ener, 
we will ee our attention to the question of the law on 
this matter. I »ropose with your permission to divide the 
argument on the law into certain headings. The first one 
would be a reference only to the language used in the Pipe 
Line Act in force in this Province. The second heading 
which I am using is that prior profits or surpluses are 
not a factor to be taken into consideration by the Com- 
mission. The third is that the present value of the 
plant is to he taken. ;:The fourth heading asks this 
question "How should present value be arrived at?" 

In connescvion with that I have certain sub-heads: 
(a) Canadian and English Decisions; (b) Reproduction 
cost; (c) Going value, (4) Overhead, (5) Not Book or 
Original Cost; (6) Actual depreciation to be deducted, 
(7) Observed depreciation; (8) Book depreciation not 
to be regarded; (9) Plant constructed frem surplus to 
be included, and (10) Working Oapital. The fifth big 
head is "What should be inoluded in the Rate", and under 
that there are the items Operating Expenses and Taxes, 
Annual Depreciation Allowance and the Fair Net Return. 

| Then Fair Net Return I am using as large head 
| Number 6. Number 7 is the argument that the American 
decisions are applicable, and Number 8 is a summary 
of the principles which I think may be deduced from 
the cases that I am considering. L tcok the trouble, 
Sir, to have copies made of these excerpts from these 
eases which are available if the Gommission would like 
to look at them. 
THE CHAIRMAN: We would be very glad to 


have them. 
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THE CHSIRMAN: 

ike NOLAN: 

would like them now. 
THe CHAIRMLN: 

to discuss the law. 
HR. NOLAN: 

will go on with that. 


TH CHAIRMAN: 


-9542— 


Perhaps not now? 


Whenever you wishe 


they are ready 4f you 


Yes. You are about 


Yoo, 1°80, wile 


Are not the American 


cases affected by amendments to the Constitution of the 


United States. 
IR. NOLAN: 


to the Constitution of the United States. 


There are two amendments 


There is the 


5th Amendment to the Federal Constitution, ratified in 


1791, which provides that: 


4! No person shall be held to answer for a capital, 


or otherwise 


infeémous crime, unless ona presentment 


or indictment of a grand jury, except in cases arising 


in the land or naval forces, or in the militia, when 


in actual service in time or war or public danger; 


nor shall any person be subject for the same offence 


tobe twice put in jeopardy of life or Limb; 


nor shall 


be compelled in any criminal case to be a witness 


against himself, nor be deprived of life, liberty, cr 


property, without due process of law; 


ner shall. pri- 


vate property be taken for public use without just 


compensation." 


And then the fourteenth Amendment, ratified in 


1868, provides that: 


Seotion 1. 


#11 persons born or naturalized in 


the United States, and subject to the jurisdiction 
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"thereof, are citizens of the United States and 

the State wherein they reside. No State shall 

make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States; nor shall any State deprive eny person of 
life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction 


the equal protection of the laws." 


I propose as part of the argument in this case, 
Sir, to submit to this Commission that the American 
decisions are applicable to the problem which confronts 
us in this case. Now one of the reasons for that is the 
language used in the Pipe Line Act itself. The Pipe 
Line Sct,Sir, as amended- it is entitled Chapter 62 of 
the Statutes of Alberta, 1925. Section 9 (1) provides:- 
is The Board of Public Utility Commissioners may 
make Tegulations and OFdOTS..c.cccsescveseoes ‘Soy 6 
(f) fixing the rate for carriage through eny pipe 
Line." 
“And sub-section (2): 
" In making @ny such regulations the Board of 
Public Utility Commissioners may rely upon technical 
advice and may consult with operators of pipe Hines 
in order tmt the regulations may be as effective 
as possible, and impose as little hardship as pos- 


sible upon individuals." 


Then.) Gir, to read from the Order-in-Council 
appointing the Royal Commission it is expressly stated ' 
and this Mr. Comuissioner, is to be found in Volume 1 


of the record of the case. 
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TR. FRAWLGY: The Commission have the 
original somewhere. 
MR. NOLAN: Make inguiry into the 
matters hereinafter mentioned, and to report thereon, 
and I draw to your particular attention Clause (d) (1) 
of the original Commission to be found at Fage 4 of 
Volume 1 which reads; 
- The cost of gathering, handling, and transporting 
in Alberta of crude petroleum and of refined petroleum 
products, and without limiting the generelity of the 
foregoing, (1) the rates charged for the gathering, 
handling and treénsporting of crude petroleum by pipe 
line or otherwise from Turner Valley to Calgary in 
the said Province, and what the fair and equitable 
rate for such gathering, handling and transporting 


should be." 


And on the basis of the language contained in the Pipe 
Line Sct and in the een ene of the Commission itself, 
I intend to direct my attention to an argument that the 
American authorities are applicable to this particular 
CASC. 

Now, Sir, to turn at once to the question of 
profits or surplus accrued or built up prior to rate 
regulations...... 

THe CHALTEMAN: I did not follow that, 

if I may interrupt. The Americsn cases, of course, would 
have due regerd to the fact that property may not be 
talen without compensation anc so on? 


MR. NOLAN: Yes. 
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THE CHAIRMAN: Now supposing it was 
thought fair that anything should be confiscated in 

this country, there is no, legal obstacle is there? 
Unless one says that confiscation can never be fair. 

But leaving that aside. There is no .egal obstacle 

to confiscation, which would seem tu be in the public 
good and so on, is there? 

MR. NOLAN: I have a rather dif- 
ferent view, Sir. I do not predicate my remarks 

and my argument on that ground, upon the proposition 
there may or may not be confisoation. [I prefer to put 
it on the ground that there cannot be confiscation unless 
there is some statute that precisely and expressly 

says that what might be done is tantamount to, and 
amounts to confiscation. 

THE Clik TRAN: Yes, that seems right. 
But what I am getting at is, and I raise it now because 
it really has to do with this premise of yours, the use 
of American authorities, is that we perhaps in the 
matter of making a recommendation are in a position to 
say that the Pipe Line Act should be repealed and that 

& new statute should be passed and tlat that new 

statute should contain certain things. ‘/e are not going 
in the face of law to say that the law now in existence 
Should be changed are we? 

i. NOLAN: Et.is a little ditticuls 
to know just how far this Commission will go in the 
question of recommending matters of that kind. My 
friend said "I do not agree that the Lvommission should 
recommend anything that in its opinion would be uncon- 


stitutional."” Now we are not ina Court of law, and I 
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say without impertinence, you are not sitting as a Judge. 
It seems to me that the Commission will be very careful 
before eee eae any recommendation which may in any Wary 
be thought to be unconstituional. And my point about 

the American decisions is that I think that the terms 

of the Commission ivself, at Page - if you will lcok with 
me at Page 42 of the brief - it is headed Number 7 - 

and I an there discussing the American decisions which 
are applicable. I point out in the first place that 

the American Constitution provides that nce person can 

be deprived of his property without just compensation 


and due process of law. That is at the top of Page 


42. 
THE CHaIiiaAn: Yes. 
MR. NOLAN: That... 0b. coursaw, ts 


just a summary of the expressed language which I have 
read to you from the American Constitution. And then 
in the Southern Iowa Hlectric Company v. Charlton, which 
is to be found in 1921, Volume 255, Supreme Court, Page 
539, or 65 Iawyers' Hdition at Page 764, Chief Justice 
White in delivering the judgment of the United States 
Supreme Court at Page 775, Lawyers' wdition - and, Sir, 
the Lawyers' 8dition is the edition which we have in 
the library, and that other referance, the United States, 
is not aveilable to us - however Chief Justice \/hite 
says: 
. Although the Governmental sgencies having 
authority to deal with the subject may fix and 
enforce reasonable rates to be paid by public utility 
corporations for services by them rendered, that 


power does not include the right to fix rates which 
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"are so low as to be confiscatory of the property af 


sueh corporation." 


In Vest v. Chesapeake Telephone Company, 79 
tawyers' 8dition st Page 1640, Mr. Justice Roberte, en 
Pages 1646 and 1647 stated:- | 

cd The established principle is that as the 

due process clauses (Amendments Five and Fourteen) 
safeguard privates property agsinst a taking for 
public use without just compensation, neither 
Nation nor State may reguire the use of privately 
owned property without just compensation. When 

the property itself is taken by the exertion of 

the power of eminent domain, just compensation is 
its value at the time of the taking. So, where by 
legislation prescribing rates or charges the use 

of the property is taken, just compensation assured 
by these constitutional provisions is a reasonable 
rate of return upon that value, To an extent value 
must be a matter of sound judgment, involving fact 


data." 


Then there is this case of Smyth v. Ames, 169 
ae 466, or 42 Lawyers" Edition, 819. The Court held 
that a railroad eorporation is a person within the 
Fourteenth Amendment to the U.S. Constitution which 
forbids a State to deprive any person of property without 
due process of law, and that a State law, or resulations 
made thereunder, esteblishing rates for transportation 
by railroad that will deprive the carrier of just com- 
pensation, is repugnant to the Fourteenth Constitutional 


Amendment, as depriving the carrier of his property 
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without due process of law. 

Then -at that point I put in Section 9 of the 
Pipe Line Act which says: 

"Fixing the rates for carriage through any pipe 

2oune ht | 

and I submit then that while the Provincial Legisleture 
may have the Legislative power to confiscate and take 
away the property of a subject without complete compen- 
sation in any case, such an intention shnuld hever be 
imputed to it unless it has definitely said so in clear, 
unequivocal and unmistakable terms and this, a fortiori, 
applies where a power is conferred on a Board or 
Commission. 

Then I turn at once to the language of the Royal 
Commission itself, and you will see in the last line 
of Pa:‘e 43 that the Commission is asked to say what the 
fair and equitable rate for such gathering, handling, 
and transporting should be. 

Now sub-section 2 of Section 9 of the Pipe Line 
Act specifically provides that the Public Utilities 
Board in making its orders or regulations shall impose 
as little hardship as possible upon individuals. 

Then I turn tu the Colonial Sugar Refining Company 
vo Melbourne Harbour Trust Commissioners, to be found in 
(1927) 96 L.J. Privy Gouncil at Page 74, where Lord 
liarrington, speaking for the Judicial Committee at Page 
82, says: 

: The Board is guided by the well-known principle 
that a statute should not be held to take away 
private rights of property without compensation 


unless the intention to do so is expressed in 
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" clear and unambiguous terms." 

In Attorney General against Horner, (1884) 
54 Law Journal, Queen's Bench at 227, the Master of 
Rolls, Brett, at Page 232 said: 

" It is, however, a proper rule of construction 
thet an Act of Parliament is not to be construed 
as interfering with or injuring any person's 
rights without compensation unless it cannot be 


reasonably construed in any other way." 


Maxwell on The Interpretation of Statutes, 7th 


Bdition, at Page 245 says: 


It is presumed, where the objects of the Act 
do not obvdously imply such an intention, that 
the Legislature does not desire to confiscate 
the property, or to en¢eroach upon the right of 
persons, and it is therefore expected that, if 
such be its intention, it will manifest it 
plainly, if not in express words, at least by 


clear implication and beyond reasonable doubt." 


I make reference there to a case that has been 
referred to earlier, that is the case of the Interntaional 
Railway Company v- Wiagara Parks Commission. It will be 
found on Page 7 of the brief. It is reported in (1937) 

5 All England Reports, at Page 181, as the judgment of 
the Judicial Committee. 

By an agreement made in 1891, confirmed by statute, 
uaa Company vas given the exclusive right to construct 
and operate an electric railway for 40 years. The agree- 
ment provided that on its determination the Company 


was to be duly compensated, "for their railways, equipment, 


ver 
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machinery, and other works...... but not in respest 


of any franchisesfor holding or operating the same," 


a} 


the compensation to be fixed by mutual agreement, or, 
2M) ie Case Jon GL 2erciee. oY arbitration. The Judieta’l 
Committee held that, even though the Railway had not 
been a commercial success, the proper basis of the 
compensation was the cost of reconstruction, less 
aepreciation. 

Lord Macmillan at Page 188, refers to the fact 
that the company had miintained and operated the railway 
complete with equipment, machinery and works, up to the 
recapture date, as it was bound to do, and he states 
"That for which it is to ba duly compensated is the same 
thing as that which it was bound to hand over, namely, 
its railway, with its equipment, machinery and other works, 
a going concern, and mot a mere collection of materials." 

It was pointed out that while the railroad was a 
Losing proposition, his Lordship stated that it was no 
justification fer the arbitrators fixing a break*up 
value, being the value to the taker, because it could 
Hot earn preiats in. the futures 

find then at Pages 188 and 189, "Their Lordships 
know of no instance in whish compensation, payable by 
the transferse of a public utility undertaking, as a 
going concsrn, to the transferor, has been fixed at the 
break-up value to the transferse. and they find no 
indication of any such intention in the documents before 
them. Tt would require very clear language indeed to 
lead to such a result - a result so contrary to practice 
and doctzin, would require. for its justification, the 
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clearest diroctions in the terms of transfere", and that is 


tense EA Saaah hnlne Gade 
9 . S Dt ant 104 sou tdon est 
: At : NR as ca eek 
rates ‘ oF . Ss Manat ake e en me a | 
t wie i he et: an ‘oS a: aii oe 
i we oe * oe Po e “ + 2 igi 
eae wei : P i reread 
eee 4) Ue ae : 
a. 
tu} d 2 ai 
, Sy 
| 
t 
Ras 
a i ‘ 
Bi de Sao) ooo eam 
Lae au i 
ps 
ce y 4 Ks 
ie ye i A ‘ 4 fs Ay pe 
: Rs a RE re Se eh ay 
{D Ve aby = ag eh, 


Lone wd 


Nae) 
11 


HeGeNolans ~S551~ 


the only point on which that case is at the moment of 
any assistance. 

Now returning once more to Page 44, to the case 
of the Commissioner of Public \iorks v. Logan, (1903) 
Appeal Cases at Page 355. Lord ee speaking for 


the Privy Council at Page 463, suys: 


4 Their Lordships are also influenced by the 
consideration that the effect of the appellant's 
construction would be to take away the respon- 
dent's property without any compensation. Such 
an Seeoneesh Should not be imputed to the Legis- 
lature unless it be expressed in unequivocal 
terms. This principle has frequently been 
recognized by the Cuurts of this country as 
@ canon of construction, and was approved and 
acted on by Lord ‘Yatson in delivering the 
judgment of this Board in “estern Counties 
Railway ve Windsor and Annapolis Railway, 


7, Appeal Cases, 178, at Pase 188." 


Then there is the Ontario case in re Stronach, 
where Mr. Justice Grant who delivered the unanimous 
judgment of the Court at Page 641 - the report is 
(1927-1928) 61 0.L.R,, Page 636, Appellate Division - 
says: 

" The statutes which encroach on the rights of 
the subject, whether as regards person or 
property, are similarly subject to a strict 
construction in the sense before explained, 

It is a recognized rule that they should be 


interpreted, if possible, so as to respect 
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Ws such rights. It is presumed, where the objects 
of the Act do not obviously imply such an 
intention, thet the Legislature does not desire 
to confiscate the property, or to encroach upon 
the right of persons; and it is therefore 
expected that if such be its intention, it will 
Manifest it pleinly, if not in express words, 
at least by clear implication, and beyond 


reasonable doubt.” 


Now I think, Sir, that there is the leading case of 
Canadian Northern Railway ve. The King, to be found in 
(1922) 64 &.C.R., at Page 264 It was affirmed by the 
Judicial Committee of the Privy Council in 93, Law 
Journal, Privy Council, at Page 18. Mr. Justice 
Brodeur, at Page 276 says: 

: It is contonded that the amendment has a 
retroactive effect, but the declaration is not 
made in terms sufficiently wide to be constmed 
retroactively. If there was some doubt, the 
doubt should be solved against the retrospective 
effect; and besides, in this case, it would 


di sturb vested rights." 


Now the purpose of putting that argument in the 
legal bpief is simply this, that whether or not there is 
inherently in the Provneial Government, under our con- 
stitution, power to confiscate, my submission is that 
we are in no different position here than they were in 
the United States where these cases which I propose to 


draw to your attention were decided, because while it 


was expressly set out in the constitution of that country 
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that you could not Mae away those rights of property 
without due process of law, I think that it is equally 
cae that in this jurisdiction you cannot take away 
from persons their property without the assistance of 

a statute which in clear, uneguivocal and unmistakable 
terms says that that is the thing that is to be done. 
Now the Chairman goes further with me and says, "But 
they might change the Sct." 

THS CHAIRMAN: On that point. Since 
we are dealing with the law, is there not a decision 
of this Oourt - in fact I think I wrote the judgment,- 
a decision of the Court of Appeal of this Province, 

in some slot machine case. 

MR. FRAWLUY: Rex ve. Stanley. 

TH: CHAIRMAN: Stanley, yes, that is 
it, specifically declaring that there is a power of 
confiscation of citizens' property in this Province. 

So that being our premise, and the rule of interpretation 
that you put before us cennot be doubted, the inter- 
pretation of statutes, but I would like to get the 
benefit of your view about this, having come to the 
conclusion that something should be done, whatever it 
may be, what in the world is to prevent us, no matter 
What the statute law is in this Province now, from 
recommending that that which we think just should be 
done. It may be it won't arise. Still I think I should 
ask you. -If we think aie chine is fair and just under 
all the circumstances, whether it is in consonance with 
the existing statutes or not, what is to prevent us from 
saying the statute works a hardship, perhaps on your 


Company or perhaps on the public, and it should be amended. 
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It should be repealed, and a new sot should be passed. 
Now these cases do not help us about that, nor do they 
touch the point I am making at the moment. 

MR. NOLAN: My difficulty is this, 
Siz, how can it be said that by confiscating the property 
of this Company, which, after all, is an individual 
within the meaning of the law of the Province, how can it 
be said you are fixing a fair and equitable rate for the 
gathering, handling and transporting of the oil by 
confiscating their property? And equally how oan it 

be said that any confiscatory recommendation is one that 
imposes as little hardship as possible upon individuals. 
THE OHAIRMAN: Quite. That is a good 
point of argument that you should not. But I gather 

you are saying under the Pipe Line Act and the Public 
Utilities 4ct we may not. Now I just want that cleared 
up» It is quite a different thing to say we should not. 
I am putting it to you that regardless of what may be in 
the Pipe bine Act or the Public Utilities Act, it is not 
only our right but our duty to recommend statutory 


changes to accomplish that which we think is fair. 


(Go to Page 5555.)-. 
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Well, now, after all, this Commission has covered 
alot of ground and it is not going to go beyond the 
course Which has been set for it by the Commission 
which created it and what you are asked to do, in 

my submission, is to find out what the fai sand 
equitable rate for this transportation shall be, and 

I do not see how that in any way brings up a considera- 
tion of the propriety of re-enacting or amending or 
passing new legislation which may be confiscatory in 
its nature. 

THi: CHALRMaN : if it is suggested that the 
thing we are invited to do, surely, ir. Nolan, supposing 
we thought that it is the part of wisdom that this 
pipeline department, if you will, should be brought 
under the Public Utilities Board. 

WR. NOLAN: Yes. 

THE CH.TRMAN: Do you see something 
hindering the Commission, which would make it improper 
for us to so recommend? 

MR. NOLAN: That 43 shoularpe Hrowent 
under the Public Utilities Board? 

THE CHATRM4N: Yes, or that it should be 
declared to be a common c:rrier. 

MRS INGL 41"s If the Commission does not 
ask those questions, - 1 take it you are not going to 
do more than you :re called upon to do under the 
Commission. You ane going to devote, the Commission 
will devote its attention to answering the questions 
which are put to it, what is the fair and equitable 


rate, that means fair and equitable to all concerned. 
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hn... Ge Nolan, 


Ti: CHAIRMAN: Yes. 

‘MR. NOLAN: © On both sides, the company 
and she individual? 

THE CHAIRMAN: Surely. 

MR. NOLAN: I cannot see how any recommenda- 
tion in respect of confiscatory legislation can be . 
fair to my company. It might be fair to the mai ate 
but balancing the two, I cannot see how you een eee 
recommend such legislation without there being some 
element of unfairness to my client because the point 

we were proceeding to discuss---- 

THE CHAIRMAN : Tt may be that we will defer 
to vour vLew in its entirety but before we reach the 
point of whether or not we should do something, we 

must consider whether we have any power to do it at all, 
even make recommendations and as to what extent is it 
ancillary to those things we are asked to finG out. 

It has been urged by Mr. Frawley, who takes it for 
granted that this Board will make such recammendations 
as will lead to this being made a public utility. 

We have listened to that throughout all the evidence 

and in the course of axgument, and I would like your 
view ee whether or not it is open to us to so 
recommend, whether it is open, - not whether we should, 
‘we will hear about that too but, as I understand you 
now, you say on our Commission it is not open to us. 

MR. NOLAN: Well, whether it be or not, 

it is not the same thing to say that this may be 


regulated by a Board or to say that legislation should 
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be passed taking away my property from me. Surely 
that is not the same thing, one is Simply imnosineg 

a Tr gulation upon me, recommending the imvosition of 
&@ regulation by another body upon me , Bat Which is 
a very different ale from. recommending that the 
legislation should be changed vo confiscate my property. 
THs CHAIRMAN: If legislation should be 
enacted to make you a@ common carrier or to put you 
under the Public Utilities Act, what have you to say 

as to whether we have power to recommend that, whether 
we Should or not is something entirely different. 

MR. NOLAN: We are not discussing that, 
we are discussing whether the power is there to do it. 
TH. CHAIRM.N: Yes, having regard to the 
act under which We were appointed and the Commission 
under which we were empowered, whether we are just 
limited to stating that the rate should be 20 cents a 
barrel or 5 cents a barrel or anything else, if that 

is your view I would like to know it and we will give 
it what value we think is oroper. If that is the limit 
on our power then we certainly should not go around 
talking about it being a public utility at all, if we 
do not know that it will ever be. WS are not a 
rate-fixing body at the moment but on the theory that 
we cannot declare it to be a public utility, 1 do not 
know why we should be talking about rates at all. 

If there is not to be entrusted aupon them a ~ublic 
use in some fashion, they should not be regulated, 

MR. NOLAN: You see, the whole difficulty 


arises out of the fact that the pipeline rate was 
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entrusted to the Board of Public Utilities under the 
Act. which we have had read to us. 

TH: CHAIRMAN: Yes. 

MR. NOLAN: | ' Fow, that has been removed 
from them and placed as one.of the questions to be 
answered by this Commission, which shall report. 

THH CHAIRMAN; It is still with them 
apparently under the act. 

MR. NOLAN: ald on several Occasioiese.= 
TH CHAIRMAN: it might be open to you to 
argue that no Order-in-Council could give it to us. 

LR, NOLAN: wn several occasions before 
this Commission I have raised the point. Now, an I 

to direct my attention to the Comhission as if it were 

& public utility? We have put in these provisions 
which should accompany a tariff which a proper regulatory 
body would impose upon a public utility. I have been 
tis Wd eet CUT Ps. 6 e's 

TH. CHAI RMAN: I would say at the moment 

you were not a public utility, you are not a common 
carrier, you are not anything in the eyes of the law, 
that is my present view. We may recommend that you 
should be both and I think you should bear that in mind, 
and I have no doubt that you wilk. 

MR. NOLAN: Oo doubt at all. 

THE CHal RMAN: But you see, that brings us 
to the very point I am at, if we are just to find a rate, 
14 $65 open to.you to argue, I think, that we have no 


power to recommend that the company be cut under the 
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-ublic Utilities Bogrd, no power to recommend that 
they be made common carriers, we are just to go out 
ana find some academic thing, what is the just rate, 
and that may be it. If we are persuaded to that we 
Will do nothing more. 
MR. NOLAN: There is a paragraph in the 
Commission to which I should draw your attention. 
MR. FRAWLEY: To get away from this 7 dayst 
free storage and all that. | 
THE CHAT AMAN : Yes. 
MR. NOLAN: That is paragraph "0" of the 
Commission, Sir, to be found at page 6 of Volume 1. 
"oO" Such further matters as the Commission may 
consider properly and reasonably incidental to any 
of the foregoing matters of inquiry." 
THE CHAIRMAN: Yes. Now... that 1s the very 
thing that I had in mind and that I wanted to get your 
thought upon it. 
MR. NOLAN: Yes, well, my thought is 
that, in spite of this omnibus clause (9) here, there 
is no power in this Commission under the Order of the 
Lieutenant-Governor-In-Council, that either empowers 
or requests the Commissior to bring in any recommendation 
in the nature of confiscatory legislation against my 
clients. I submit that because this is not a Commission 
that leaves to you.any worry about what your duties are,: 
they are here set out under paragraphs and sub-headings 


and all set forth one after the other, andi take the 
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second ground, that no rate can be fair and equitable 
without being fair and equitable to both parties con- 
cerned in the imposition of it, and that it follows 
fro. thas that any recommendation of confiscatory 
legislation on our law, apart altogether from the law 
of the United States, would not be fair and equitable 
and in the terms of the Pipeline Act would “Impose a 
hardship upon us." 

THE CHALRMAN: Without just compensation? 
MR. NULaN: Yes, without just compensa- 
tion, so that in the end, Sir, we are not in any 
different position, I submit, than they are in the 
United States. 

THE CH&ALRUIAN: Concretely, do you say that 
we have the power or have not, to recommend that this 
department, either as a separate entity or the Royalite 
Oil ®mpany in respect of this department, be made a 
public utility and/or a common carrier, that is all I 
would like to know first beceuse we have no desire to 
go along, if there is an argument to the contrary and 
we do nt know that we will do it anyway as yet, 
nevertheless, we would like your views. 

UR. NOLAM: You are petting 1% .tose, sie 
there that‘vower there in the Commission itself? 

THE CHAIRiianN : Yes, if you felt that there 
was none, you would, no doubt, advocate that we should 
leave the subject alone, a subject which is not entrusted 
to our care, and leave your clients just where they are. 
WR. NOLAN: - Well, I will say this, Sir, 


that 1 think, and Il do submit, that these questions that 
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are put to you, may all be answer ed specifically and 
particularly without any PoAernen ect tor that we be 
placed under the Boird of Public Utilities at all, 
because there is nothing inherent in any of these 
questions that necessitates our being under the 

Jerse vetion oF the Board of Fublic Utility 
Commissioners. If this Commission should, for example, 


recommend a rate of x cents. 


THE CHAIRMAN: The imposition of a rate? 
MR, NOLAN: Yess 
TH: CHAIRMAN: Now, you do not impose a 


rate except upon a body thet is declared to be a 
public iret or Gecling with a “roperty which is 
impressed “ito the public use. 

MR. WOLAN: That is right. 

THi CHiIRMAN: Therefore, must you not, as 
a necessary incident of recommending a pate, recommend 
that it be placed in the category of vodies upon whom 
rates are imposed, that is my thought. 

MR. NOL:N: Well, what is there to lead us 
to any other conclusion but that if this Commission 
recammends or reports that the fair and equitable rate 
should be x cents, that it will not be x cents without 
anybody else bothering about it. 

THE CHALRMAN: | I would, say it is arguable. 
You say it is not to be assumed that, even although 
there is an Act that contemplates a rate being imposed 


by another body----- 
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MR. NOLAN: Yes . 
THE CHAT RMAN : By operation of law, that 

it is nut to be assumed that the body, - I was going 
to say in respect of whom the Inquiry is being made, - 
but one of those interested in the Inquiry, wane not 
do that. 

MR. NOLAN: Yes, because, after all, 


There 15 Mounine.ss <<. 


THE CHATRMAN: I think that is arguable. 
MR. NOLAN: There is nothing in the Public 


Utilities Act that is very much different from what 

we are doing here to-day. You see, this has developed, 
and, perhaps, quite properly, into a prolonged and 
detailed examination of all the elements that should 
enter into this pipeline rate. May 1 say that great 
pains have been taken by everybody to bring all the 
information before this Commission, so that it can mike 
a recommendation. well, it would be idle for my company 
to say that there was not some reason behind the rate 
they fix, after they consider all the evidence Which 
has been brought before the Commission, and there 1s 

no need for any other step to be taken, 1 do not think. 
These are matters which I am thinking about out loud 
beG? USEL<.5 

TH CHALRMAN: Yes, I sort of brought them 
up. Lf you care to proceed with something else, Mr. 


NoLAani's<+/. 
MR. OLAN: But the point is you put it 


to me and out of this has arisen the question of whether 
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the American authorities are of any assistance tothis 
Commission and I submit they are, firstly, because 
there is no Statute in force in this Province to-day 
which takes away from me my private rights without 

just compensation and, secondly, the Acts which are 

in force in this Province to-day, msmely, the Pipeline 
act and the Public Utilities act, voresupposes that 

no hardship shall be inflicted upon me, and, thirdly, 
the language of the Commission itself is coushed in 
such a manner as to rw cessarily lead this Commission 

in its report to do what is fair and equitable to both 
parties concerned in it, and I think on those grounds 

ft should se Perit: oa to bring to the attention of the 
Commission the principles which are to be déduced from 
the American authorities, even supposing they have the 
oth and 14th amendments written into their Constitution, 
because it may be the law of this land that unless you 
have something now in force iz this Province taking 
away my property rights this Commission will deal with 
me as the law now is without going to the extreme of 
saying to the Lieutenant-Governor-in-Council to whom 

it reports "You should have the law changed". fter 
all, what the law should be is, nerhans, a matter for 
the Legisl-ture. 

TH! CHALRMall: That change might be in your 
favour quite as much as against you. 

MR. WOLAN: ‘h, yes. 

THe CHal RMA: It is not to be assumed tnat 


this Commission is trying to find some way to confiscate 
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Somebody's property. 

MR. NCLAN: No, our discussion, Sir, 

is based on an entirely different understanding. 

TH CHAT RAN : Yes, 

BR, INULAN: No, no, and that should mt 
be thought by anybody including the Gentlemen of the 
Press, because we are only discussing this, Sir, in an 
academic way, as to what power is vested in the 
Commission 7nd EL would submit...... 

THE CHATRMAN: It strikes me at the moment, 
and everything I say will stand entirely subject to 
change, and probably will be changed many times before 
you have concluded your argument, but it strikes me 
that here is something especially given to. this 
Commission for reasons best known to those giving it, 
With a Vidw of hearing that which, perhaps, the Public 
Utilities Board would not have time to do, this great 
mass of evidence which We have been going Over for many 
weeks, with a view of arriving at what , under Wall the 
circumstances, is the just thing to do about the 
pipeline rate from Turner Valley, so that it may be a 
settled thing, settled until one side or the other, 
whether it be to-morrow or ten years from now, has said 
to us "Some change has taken place, there should be an 
increase in that rate, there should be @ decrease in 
it", but in that, when we are through, we should have 
done ®ll these things and recommended all these things 


which shall make for stability about the matter, subject 
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always to changing conditions leading to a necessary 
change in the rate. 

MR. NOLAN: 4nd if those changing con- 
ditions came into existence, it seems to me SHER, Oil. 
that the machinery of the Public Utilities Act would 
then be brought into oneration. 

THis CHalIRal : Oh, surely, and my thoucht is 
that, until such time as there was need for a change, 
then your application would be, if we recommend it and 
our recommendation was acted upon, that we clear the 
air, that we are set up as a body that has time to go 
into it; now, whether we have or not, we must take the 
time to go into it, now, 1 am giting you these thoughts 
so that in your argument you can sort Eee it in 
mind, that we are cleaning everything away and I have 

in mind at the moment, I may tell you, that we should 
recommend that the Public Utiltties Board deal with this, 
I have that in mind and that is why I am examining you 
particularly as to whether or not under our Commission 
we have the power. Supposing because of a lack of 
evidence about this or that, say the terminal, we have 
an uncertainty but we did the best we could, but that 
to-morrow if need be, you had a body to go to, to get 
that raised, or somebody would go to that body and get 
it pas eles my present view is that they should go to 
the Public Utilities Board, my present view is that 
that is what our recommendation should be; now, that 
is not anything against anybody. 


MR. NOLAN: an 
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TH: CHAIRMAN: That is not a means of 
confisoating property, it is a means of worki & out 
something in a sensible fashion that may go down to 
everybody's advantage. bn the other hand, if we have 
not the Slightest power to do it we probably should 
not be doing 1% | | 

MR. NOLAN: You see, there is another 
point that oocurs to me, the report of this Commission 
to the Lieutenant-Governor-in-Counoil may be acted 
upon by legislation. 

THE CHAIRMAN : Yes. 

MR. NOLAN: In the Pipeline Act, thet 


is a possibility. 


THE CHAIRM 33: Yes. @ can only s peculate 
With you. 
MR. NOLAN? 3 And not find any, what shall 


iia nd mop pe Fiven any approval ‘by the Public 
Utilities Boird for the time being because the Govern- 
ment, in its wisdom, may say, sufficient examination 

of these matters has been gone into to preclude any ; 
necessity of having the Utilities Board either approve 
or confimm or affirm this rate, but then they might | 
say, but for the future if there is some objection to be 
taken to the rate as fixed by the legislation, either 

by the ratepayer or the company, then there is the 
Boaird of Public Utilities to whom they may go fora 
review, the unusual ho ving occurred, the extraordinary 
thing having hapvened in the meantime, but the difficulty 
in my mind at the moment is, the answer to this 


question, is there power in this Commission to-day to 
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report or recommend anything other than the actual 
heads under which the Inquiry has been set up, 

TH:: CHALRMAN: ies That is what I am drawing 
your attention to. | | 

tR. NOLAN: | Puretly, sine 

TH: CHALRMAN: | base want the benefit of 
your views about it. 

MR. NOLAN : and secondly, is there 
Surticient dati tude given, if you like, in paragraph 
(o) of the Commission to include such a recommendation 
as the removal of this company into the hands of the 
PUDlIC Uti ities Board, if this Commission thought that 
that was a desirable thing to do. 

THE CHD RMAN: That. is right, and itis 
something Which, perhaps, you would like to give thought 
tO-ena COnSsi eer 2t pro and/con. 

MR. NOLAN: Lib bothers. Vow, ori it 
necessarily: foliows that it bothers me, and I am sure 
it has given my friend, the counsel for the Commission, 
Same convern. 

TH. CHAIRMAN: Counsel for the Commission 
eives us the opinion that he has m manner of doubt 
that we have that power and that we should exercise it 
and I «as wondering what you thought. That does not 
necessarily conclude the matter so far as we are con- 
cerned. 

MR. NOLAN: oy because simply our 
opinions wouwld not bring in any power other than what 


is contained in the Commission itself. 
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MR. FRAWLEY: it is just as wide as the 
sea, I would put it. 
MR. NOLAN: i appreciate the point and 
I know the ground upon which we are discussing it, 

L ; 
it was simply a matter of whether the Commission has 
the power. or not. 
THE CHAIRMAN : Yes, and if we have the power 
to make this a workable thing, it is just as important 
to your company to have this worked out a decent thing 
rather than to have it left in some half-baked fashion, 
Le Cece aAn Des we are not setting out to do harm by 
confiscatory methods or anything else, unless we con- 
Sider wu evi ue Tepord to What’ is just and Tair to 
all persons interested, unless the element. of con- 
fiscation creeps in, and at the moment I have not it 
im mind. Woll, Mir. Nolan, I think we have had a 


fairly long day, and we will renew our discussion to- 


morrow. 

MR. NORMAN: We are going on to-morrow, 
are we? 

THE CHAT RMAN : I would be very glad to hear 


counsel about this whole thing,about getting done, we 
hit a high mark and then we move it up a week or two. 
We have at all times tried to meet the convenience of 
counsel. Now, I am afraid we are going to ask counsel 
to meet our convenience as to the matter of siting 
next week, instead of sitting two hours in the morning 
and two hours in the afternoon we will sit four hours 
in the afternoon, because it now looks 2s though We will 


undoubtedly go into next week. I take +t that no one 
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wants an adjournment entirely and that is the 
alternative, adjourn for a month, and I do not think 
anybody wants that. ; 

MR. FRAWLEY: OH 10%. 

TH: CHAIRMaN; But, as you know, ir. Frawley, 
1 made it tear ies. | 

MR. FRAWLEY: Yes, no question about that, 
Sot We (oa tO Next week. .'s .s 

THE CHAI RM.N: if we go into next week we 
will sit from two in the afternoon until six o'clock 

at night. 

MR. FRswLEY: I am being rather liberal 
with my learned friem's time and energy, he has to 
carry the load now. Prom in ravour’ of siting 
to-morrow and have as few sittings next week as possible. 
THE CHAIRMAN: | I think we should sit some 
time to-morrow anyway, but what I was womdering was 

how you feel about it, it is hard work and we realize 
that. 

MR. NOLAN: It. vs not only my own Teelings, 
which do not matter particularly, it is the imnortance 
of, not the importance of what I have to say, but 

the importance tomy clients of what I ds Say. 

TH. CHal RMAP : You nee@ not be too modest. 
MR. NCLAN: No, but sometimes I feel if 
we sit too late we, perhaps, do not get alt out of the 
evidence or argument or whatever it may be, that we 
should. 

THE CHAIRMAN: Supposing we sit to-morrow 
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morning then from say ten o'clock to one o'clock, 

how would that please counsel? 

MR. NULAN: - _ It seems unavoidable now 

that it has to go over into next week, 

THs CHAIRMAN: | ~h, if. there is any hope of 
finishing to-morrow I Will be glad t sit all day, but 
1 take it counsel thinks there is not. 

MR. FRAWLEY: YA el cial ome coe rar 

MR. NOLAN: I-have a good deal yet to 
say, you will expect me to deal with all these 
perticular points. 

TH CHATRM AM: we do not want you to omit 
any tine thay you ieel in the interests of your clients 
enoulad be Said or which in your opinion will help us 
to come to the right conclusion, and while we have been 
anxious to get done, at the same time, subject to the 
limitations which 1 placed upon the hours of argument, 
take just as long as you think necessary. 

MR. NOLAN: That is very kind of yor, but 
with the best will in the world I cannot finish this 
whole argument by to-morrow because, you see, there is 
a great deal to be said, and I know that the Commission 
wants to get my views on a lot of these points upon 
which llr, Frawley has expressed his views. In many 
of them we are in agreement but the Commission would 
even like to know that. 

THis CHAIRMAN: Then, we will say ten o'clock 
to-morrow morning, and we will sit until one, and then 
we will call it a day for to-morrow. 


WR. NOLAN: Then on Monday, if you will 


1 a . ' ‘ ‘ 

Ly vi ¥ 

une 
A ’ } an 
\ ) » 

AMD ' } " il iy 

" i ad } ' 1 
j ! : 
if 
i 
' H ‘ 


= ee a 
Sh * n io 


BA | ant 


wey “ey Hy, ae ant } 
| t e ae 
4 Nghe hele my Dabber’ ee a 
Pad Oe ‘ pay ri 
‘ 


: ‘ \ 
ry’ owt yt son Who 
fire ie eae | ‘ ahr v es pa aN a ~ 


ao UE ice att a ry 
nid? fetal? ¢ cae t } 


Un 


Ps, : : a asf My be Ma J 
a: vt, MR MR Ea he 0 2d 


mq eat 20g neath: Bt tous ‘aia eee. * oe 


eee tt ~ Bye ay | ® tt bum ; ed. 
ais Pris Sp ee a ee eee era alae ie ag 


bipw om Lee teaey. of, tae 


rT 


tonite ded yrs Likw hl cas a a ova ai ll: ile 
nests fs “Reo, Lave fte Cite eh one BRIM a 
. | wrong 2, wr Yh a +t Me’ Stam.” een 

he oe $2 gem eae 


HY, Nalanc BBS me 


give me an idea, we Will sit on Monday afternoon} 

THE CHATRMAY: eae EA From two until six every 
day Garis we finish this argument, I mean if counsel 
feel that they can last from two until six. 

MR. FRAWLEY: With a short break. 

THE CHAIRMAN: Wi th a short break, during 


the afternoon. 


Bes oak 


(The Investigation was here adjourned to be resumed 


Saturday morning, March 4th, at 10:00 A. M.) 
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12th day of October, A.D. 1938, to inquire 
into matters connected with Petroleum 
~ and Petroleum Products 


| Commissioners : 
The Honourable MR. JUSTICE McGILLIVRAY 
(Chairman) 


—and— 


L. R. LIPSETT, ESQ. 
‘|| Session: 


CALGARY, Alberta___ MARCH 4th, 1939 


VOLUME___45 


ie Province uf Alberta — 


10:00 As iit SesSion. 
March 4th, 1959. 
= 5572 « 


THE CHATRWAN: Has it been established that the 
title to the ptoperty on which all these buildings stand 
down in Tuber Valleyess 

MRS FRAWLEY | Has it been established as te 
where the title is? 


THE CHAT Ris i: No, in whose name it is. 
MR. NOLAN: In whose name it ige-.« 
lLiRe FRAWLEY: Nc, we have been taking that for 


granted that it is the Royalite Oil Company Limited. 
MRe NOLAN: £ heve never had any doubt 


about it, sir, perhaps we can make that a part of the 


record. 

THE CHAIRMAN; Yes, perhaps Counsel can agree. 
MRe NOLAN: Yes and put it in the record. 
THE CHA Tuan: T have no doubt that is so. 

MR. NOLAN: Rut you would like to know. 

THE CHATRMAN: Yes, it might make a difference 


if it is the Imperial. 

MR. FRAWLEY: Or the Northwest. 

THE CHATRMAN: Yea, of the Dalhousie, in as 
only a formal thing and perhaps Mr. Nolar could find out. 
MWWRe NOLAN: I may sey now, sir, that my in= 
structions, which come from Mr. burrs, the Secretary~ 
Treasurer is to the effect that everything with which 
this Commission is concerned in finding this rate tase is 
in the name of the Koyalite Oil CGompany-> 

THE CHAIRMAN: Thank you, lir. Nolan, whenever you 
are ready. 


wR. NOLAN; Yes, I am reacy sir. If I may, 


sir, I will go this morning to the gecond heading of the 
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brief of law which I have presented to the Commission and 
I shall direct your attention, if I may, to page 2, which 
Bays that: "Profits or Aurplus acquired or built up prior 
to rate regulation are not a factor in the new rate", and 
the first reference is to this Whitten - Wilcox publica= 
tion, on the "Valuation of Public Servce Corporations", 
1928, And edition at pages 694 and 695. I might say these 
books, sir,--+ 
THE CHAIRMAN: From where are you reading? 
MR. NOLAN: I am reading from the top of page 
@« There are in the course of these pages, Sir, references 
to some text~books, all of which are not in the library, 
and I propose, with your permission, to place them in 
Gharge of the librarian and if the Commission feels they 
would like to look at them, they will be there all the time. 
THE CHA TRuaN: Thank you very much. 
MRe FRAWLEY: I have a copy of Whitten which I 
will hand directly to the Commission. 
MR. NOLAN: Of course I will hand my copy of 
Whitten directly to the Commission too, but I thought if we 
put them in the library. 
THE CHALRMAN: If you put them in our gudges' 
Library perhaps. 
WRe NOLAN: Yes, in this publication "Valuation 
of Public Service Corporations" at pages 694 and 695, the 
author states: 

"Coupled with this goes the rule that rates in the 

past which were unchallenged, or if challenged 

were approved by the proper authorities, must now 


be assumed to have been reasonable, or at most not 
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"so unreasonable as to give the consumers a right 
of action against the utility to recover any 
part of them. And from this it follows the t whate 
ever the utilities have ccllected in the past 
under unchallenged or approved rates. over and 
above the full cost of operation, became their 
property without any strings attached to it, 
which they were free to use as they saw fit with= 
in tho limitations placed wpon the use of all 
private property." 
And that statement I submit, iir. Chairman, is wide enough 
to take in a case of this kind where we find a company 
conducting its business as a private corporation and now 
coming for the first time under the control and direction 
of a regulatory body of somo kind. 
Then I turn to the case of the 
Board of Public Utility Commissioners versus the New York 
Telephone Company. reported in 1926, 271 United States rem 
portsat page 23. Almost all of these cases, sir, arise out 
of a rate having been fixed by some regulatory body after 
which an injunction is applied for to restrain the impos 
ition of the rate and from that Lower Court, whatever it 
may be, an appeal has been carried on until eventually the 
matter of the injunction comes before the Supreme Court of 
the United States. It is not strictly an appeal from the 
finding of the regulatory body- It if an appeal from the 
injunction proceedings tc restrain the find ing of the reg- 
ulatory body, and so then, sir, the facts of the cases 
themselves are of little or no concern to tho Commission 
Poe. in nearly every instance that is the procedure which 


has been followed and that is why we find ourselves in the 
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Supreme Court. The Commission members have read many of 
these cases before and know that themselves, but I thought 
LOSTOULE wpOln Gel Biotin 

However Mr. Justice Butler at 
pages 50 and 31 says. and ZI might say he delivered the 


ourt: 


S 


judgment of the 

"It may be assumed, as found by the board, that in 
prior years the Company charged excessive amounts 
to depreciation expense and so created in the re- 
serve account balances greater than required ade 
equately to maintain the property. It remains to 
be considered whether the Gompany may be compels 
led to apply any part of the property or money re= 
presented by such balances to overcome deficits 

in present or future earnings and to sustain rates 
which could not otherwise be sustained.” 

And at pages 31 and 32: 

"Past losses cannot be used to enhance the value 

of the property or to support a claim that rates 
for the future are confisestory- And the law does 
not require the company to give up for the benefit 
of future subscribers any part of its accumulations 
from past operations. Profits of the past cannot 
be used to sustain confiscatory rates for the fu-« 
turee 

Property paid for out cf moneys ressived for ser- 
vice belongs tc the Company just as does that 

purchased out of proceeds of its bonds and stock. 

It is conceded that the exchange rates complained 


of are not sufficient to yield a just return after 
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"paying taxes and operating expenses, including 4 
proper allowance for current depreciation. MThé 
propersy or money of the company represented by 
the credit balance in the reserve for depreciation 
cannot be used to make up the deficiency." 
And then, sir, the case of Willcox against the Consoli- 
dated Gas Company of New York. and the reference to which 
I refer you is, 63 Lawyers Edition at page 382. (1909 i 
212 U.S. 19). Mr. Justice Peckham at page 399 of that re 
port, says: 
"And we coneur with thse court below in holding that 
the value of the property is to be determined as 
of the time when the inquizy if made regarding 
rates. If the property which legally enters into 
the consideration of the question of rates has ine 
creased in value since it was acquired, the com- 
pany i8 entitled to ths benefit of sual increase." 
You will notice, sir, that I have triod to divide these 
Gases into their proper department but it is very dif- 
ficult to do it because one case deals with half a dozen 
different subjects and there is bound to be some overlap- 
ing. 
The next case is Knoxville, 
‘againat the Knoxville Water Company, reported at 96 Lawyers 
Hdition 371, (1908, 212 UsS» 1), and there Mr» Justice 
Moody, who delivered the judgment of the Court at page 
380 of the Lawyery Edition vefers to the fact that it is 
the Company's duty to provide for eurrent depreciation and 


repairs and then goes on to say: 
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net however, a company fails to perform this plain 

duty and fails to exact sufficient returns to keep 

the investment unimpaired, whether this i& the re- 

sult of unwarranted dividends upon overissues of 

Becurities, or of Omission to exact proper prites 

for the output, ene fault is its own. iihen, there~ 

fore, a public regulation of its prices comes under 

question, the true value of the property then en- 

ployed for the purpose of earning a return cannot 

be enhanced by a consideration of the errors in 

hanagement which have been committed in the past." 

Then there are to the same effect the cases of Galveston 

Wwlectric Company against Galverston, (1922) 258,.U.8. 

588 at page 395), (66 Le Hd. 6078 te 683), Newton against 

the New York and Queens Gas Company. (1922) 258 U- Se 165 

Peo Oot Eds oo at 548), In Lincoln Gao’ & blectzie 

Pompeny eeqiney /bindoin. (1919, 250 U.S. 256), (63 Le Ha. 

968), thenHrs Justice Pitney, at page 976 of the Lawyers! 

Edition, in delivering the judgment of the Court, said; 
"NAvain, we question the propriety of the Master's 
treatment of going value which he seems to have es- 
tablished at less than he would otherwise have placed 
it, upon the theory that the company's business had 
been developed at the expense of the public, in the 
expenditure cf past earnings, exceeding a fair return 
upon the Capital investe?, and this without any find- 
ing or any clear evidence tc which our attention has 
been called, that past earnings were excessive o" 

wATJOR LIPSETT: Mr. Nolan. how does that last 


paragraph in the case of Knoxville against the hnoxville 
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Water Company, tc which you have just referred, that last 
Sentence, how docs that affect the pipe line that was put 
in shrough an error or misjudgment and then had to be re- 
moved? 

MRe NOLAN: Vell you say, has that to be 
taken into the rate? 

MAJOR LIPSETT: Yese 

MR. NOLAN: iawoude say "no Bir, on emstmaat 
value as at today because it is not there to be valued. 
MAJOR LIPSETT: Yese 

MRo NOLAN: And the position I propose to take 
is that we must make a valuation of what there is out there 
now and place a value upon it, that thing, of course I am 
gcing to go on and argue, as I must do, that if I am wrong 
in that and we are to discard Mre Hill's valuation and go 
back to the accountantsand what they have done, then I 
propose tc direct an argument to why this S-inch loop 
Should be included in the investment if it is books we 

are looking at and not the nhysical asset itself. 

MR « FRAWLEY : But primarily your argument is 
that Mr. Hill's basis should be accepted? 

MRe NOLAN: Yes, what I am going to do, my 
plan is to give your Lordship the cases, deduce the prin-~ 
Giples from them and then show as Glearly as I can what I 
think this Commission should do, what it should take as its 
investment. what it should take as its operating expenses, 
as itp amortization charge, as its rate of return on the 


investment and I sey right now that 4 have to pick and 


choose, I cannot just hitch my waggon to Mr. Hill entirely 


because Mr. Hill does not give me all the information that 
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the Gommission would requires He says for example "op- 
erating expenses aB per Pridé Waterhouse", Well that 

puty me bt once, places me ih the position at once where 

I mud distubs the proprise} of the operat ing expenses of 
Price Waterhouse and Company but I have never seen any 
reason why this Commission should not take from What we 
had presented to us the best of what there is there and 

I think that there were questions directed by the Chairman 
at one stage of the Inquiry as to why that might not be 
done and if it was to be done was the information there 
from which these various,- may I say “allocations"--+~ 

THE CHAIRMAN: Yese 

hike NOLAN: Without entering on any other dis- 
cussion , just take one part for one purpose, take some- 
thing of Mr. Hill's, something of Mr. Morrison's, something 
of the Price Waterhouse, to build up something we want to 
get, so that these casesare intended to direct your atten- 
tion to what in my submission the Commission should do in 


order to arrive at the answers to the questions placed be- 
fore it. 

Then in Simpson and Shepherd, re= 
yorted in 57 Lawyers’ Edition, at page loll, Mr» Justice 
Hughes who delivered the judgment of the Court, said at 
page 1564 of the Lawyers! dition: 

"Tt igs clear that in ascertaining the present value 
we are not limited to the consideration of the 
amount of the actual investment. If that has been 
reckless or improvident, losses may be sustained 
which the community does not underwrite." 


Which is vezy close to the point tnat Mr. Commissioner 


Lipsett has just put to me. 
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"hs the company may not be protected in its actual 
‘investaent , if the value of the property be plains 
ly less, to the making of a just return for the 
use of the property involves the recognition of 
its fair value if it be nore than cost. The 
property is heid in private ownership, and it is 
that property, and not the original cost of okay: 
of which the owner may not be deprived without 
due process of law." 
In Los Angeles Gas and Llectric Corporation, against the 
Railroad Commission of California, 77 Lawyers? Edition at 
page 1180, (1933, 289 U.S. 287), Mr. Chief Justice Hughes, 
said at page 1197 
"Deficits in the past do not afford a legal basis for 
invalidating rates, otherwise compensatory, any more 
than past profits can be used to sustain confiscatory 
rates for the future." 
Now that brings me to the third 
heading in my brief of the law which is entitled "For 
Purpose of Fixing Rate Base the Value of the Plant is to 


Se taken as of date of Hearing". 


In the Willcox and Consolidated 
Gas Company case, which has been referred to before, sire. 
Justice Peckham, at page 395 of the Lawyers! Edition said: 
"In order to determine the rate of return upon the 
reasonable value of the property at the time it is 
being used for the public, it, of course, becomes 
necessary to ascertain what that value 0s pris 
And at page 399: 
Mand we concur with the court below in holding that 


tue value of the property is to be determined as of 
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"the time when the inquiry is tlade tegarding the 
rates. If the property which legally enters ine 
to the consideration of the question of rates has 
increased in value since it was acquired, the com- 
pany is entitled to the benefit of such increase." 
That case makes it so clear that it is the value of the 
property at the time and I propose later on to direct an 
argument to the difference between the value basis of rate 
base making and the cost basis of rate base making, be- 
cause what the accountants are telling us and what their 
efforts are dirested to, is to arrive at cost, but my 
submission to the Commission iss 
THE CHAIRMAN: They have to take a jump, they 
assume that the original cost was at that time the proper 
value I suppose? 
MRo NOLAN: That is S05 
THE CHA LRUAN: And then they say that the depre=~ 
Giation that we allow reflects ths present day cost, when 
deducted from the original cost. 
MRs NOLAN: Yeso 
THS CHAIRMAN: But that would appear at the mo~ 
ment to omit the thought that there may be very diiferent 
prices, they may be wholly different. 
iiRe NOLAN: Yes sir 
THE CHAIRMAN: That was worth lOO ten years 
ago may be worth #200 now or it may be only worth $10.00. 
MR. NOLAN: Yes, and whatever it is worth is 
its present day value- 
THE CHAIRMAN: Yeso 
MR« NOLAN: And or that value I am to have a 


return because it is the value, no, it is that thing at its 
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present value of which I am being deprived, or in other 
words which is veing devoted to the use of tthe public 
today. 

THE CHA IRAN ; It ie what it would cost you to- 
day, is it not, new, less the visible depreciation? 

MRe NOLAN: If the group of rate payers feel 
that they do not want my pipe line but that they had to 
have a pipe line, it is the amount of money that they would 
have to expend to put themselves in the position of owning 
a physical asset of the kind and character of the one which 


E now possess. 


THE CHAIRMAN: Yes, depreciated as it is. 

MR» NOLAN: &s it is, as it is now, 

THE CHATRLAN: Yes. 

bR-« NOLAN: Them sir, in Simpson and Shepherd, 


and these cases, six, are well known and you will find them 
referred to in all the textbooks. 

THE CHAIRMAN: Mes Natan, if 2 may interrupt at 
am following your point but I would like your view about 
this, supposing we said "well we think that Hill i8 ap- 
proaching this in a proper way, that it is what we should 
be. concerned with", but if we say "in the light of all the 
evidence we think that he has exaggerated the replacement 
value ur the visible depreciation, minimized the depre- 
Giation which he sees or something of that sont", do you 
see any objection to our so holding? 

MRe NOLAN: SL do. Sia One the evigetice 
before the Commission. firstly because the only evidence 
of present day value is that of Mr. Jlill and there is 
nothing in the record, of the 42 volumes, to indicate that 


Mr. Hill in any way exaggerated or underestimated the value 
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of the assets; secondly you will see, sir, from the cases 
to which I am going to refer that Commissions are, not 
warned, but it has been suggested to Commissions by the 
Higher Courtsthat they should not cubstitute their owh 
Opinion on matters of that kind for the opinion of com-= 
petent engineers who have been aut a that particular 
Ppurpo Bee 

THE CHATAIAN: Oh quite, but that is just not the 
pointe Supposing we say "Well now we would prefer the Hill 
method but because of what we think is a good and sufficient 
reason, we cannot go all the way with him", are we to be 
driven by a method that we do not want to adopt+--- 

MR. NOLAN: You see the difficulty+--- 

THE CHAIRMAN: Forced to say "It must be all Hill 
or nothing", £ would not think that would be the position 
you would want to take. 

MR. NOLAN: No, so what is open to this Com- 
mission is this, that the learned Counsel to the Commission--- 
THE CHATRMAN: If I may interrupt again, just as 
you say you have to turn to the Price Waterhouse to imple- 
ment his evidence. 

hike NOLAN: Yese 

THE CHATRi: AN: We may say there is a part of his 
evidence which we do no. choose to accept. 

MR« NOLAN: Yes but--~ 

THE CHATRI:AN: That is just as though it were not 


given, Mr. Nolan, why cannot we implement it from other 


sourcese 
lWuRe NOLAN: The evidence as to value we do not 


have to look at anything other than Hill» 


THE CHAIRMAN: Noe 
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MR. NOLAN: Now dealing with that for a 
moment--- 
THE CHAIRMAN: But to the extent we do not 


accept it, we must look at something else than Hill. 

MR. NOLAN: Then there is no other evidence 

of present day value before the Commission and ther ocason 
for that is, the reason for that is that my learned friend, 
as it were, relied upon accountancy evidence and no evidence 
has been brought before you at the instance of Commission 
Counsel. 

THe CHA IRuAN: Quite so. He has put his eggs 

in thut basket. 

MR. NOLAN: In there. 

THE CHA IRi:A N: All right, but I put this clearly 
to you, because it might be important,- and might not be too, 
is it your submission that we must take Hill holus=bolus or 
not at all. 

MR. NOLAN: IL submit, sir, that if you are going 
to tcke evidence of present day value the only evidence is 
Hill's, that if you do not take Hill you have no evidence 

of present day value; E go further and say there is nothing 
to indicate thet Mr. Hill's evidence of present day value 

is not right. 

THE CHATRIAN: Let me illustrate, supposing we 
were in a damage action, a different atmosphere, and one man 
only said "I have suffered damages to the tune of 350,000". 
liRe NOLAN: Yese 

THE CHAIRMAN: Having regard to all the circum~ 
stances, the nature of the accident and everything else, 

the Court is of the opinion that he exaggerated, that his 


story was in the main true but that they were not prepared 
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to go the length he invited them to ae een you say that 
the Court is bound to give nothing or perhaps $10,000 

more than they thought he was really entitled to? 

MR. NOLAN: No, I think in that instance the 
Court is entitled to substitute its own judgment for that 
of the witness but here-—-- | 

THE CHATRAN: But not on evidence. 

MR. NOLAN; Yes, but what they do in a damage 
action is make up their own minds as to what they think the 
damage is that the plaintiff has suffered and it may or may 
not be in the amount that. the evidence has disclosed. 

TH CHATRI:A N: There is nothing upon which to 
predicate an opinion except what they have heard. 

MR. WOLAN: No, [I agree with your Lordship, 
they do, that is what happens’, 

THE CHAIRMAN: You think we are differently sit- 
uated here? 

MRe NOLAN: Yes, on matters of this kind I 

do, where you are asked to make a valuation of physical 
assets, it is something in the nature of a Board of Assess- 
ment, who might be called upen to value property and they 
would do that on the evidence ard I doubt if they would 
substitute their own opinion for that of the valuatcr. 

THE CHALTRu AN: jell you hear the witness and you 
say "Well I think he is altogether too casual ebout this", 
I am not now speaking of a particular witness. 

MR. NOLAN: Oh no. 

THE CHARMAN: I am just thinking out loud, as 
you put it the other days 


MR. NOLAN: Yob- 
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THE CHATHMA N; Ate we Griven 6n thet theory to a 
method of approach that you may not want tb aflopt at ally 
because you have no ot her evidence that serves to minimise 
the evidence of one whose theory you may have a preference 
for. It is an interesting question. 

hike NOLAN: Yes, it is perhaps unfortunate 
that we did not have more controversey about present day val- 
uations but we | have none, if you will remember, sir. 
TH CHA IRs WN: Oh no, of course you have cross- 
examination. | 

MRe NOLAN: Oh yes, a8 to the merits of the . 
present day valuation method but no cross-examination which 
tends to show that there was anything inherently wrong in 
the judgment of Mr. Hill which he brought to bear in hig 
valuation, nothing. 

MAJOR LIPSETT: Supposing ire Nolan, I do not know 
what your view would be, supposing ure Hill's method was 
considered the correct method, that valuation which he gave 
was the cost of replacement today? 

MR. NOLAD: Nene <i 

MAJOR LIPSETT: Off that, he deducted what he 
Galled "visible depreciation". 

MR NOLAN: | YeSe 

MAJOR LIPSET?: what would be your view as to 
taking Mr» Hill's estimate of the cost of replacement and 
off that deducting, not what he says "the visible deprec- 


jation" is but the depreciation which was actually takem 


off by the Company in their books- 


WR. NOLAN: I woula say it is totally wrong 


because when you are taking the present day value or the 
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cost of replacement as of today, you are inevitably 
driven to take away from that what is the visible, 
observed depreciation. You cannot then turn to the 

books to find out what the depreciation should be be- 
Gause the depreciation, so far as the books are concerned, 
has been set up on an entirely different basis, cost, not 


value but cost. 


(Go to number 5588) 
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THE CHAIRMAN: You say half the line 
blew up tonight it would still have that present day 
valuation? 

MR. NOLAN: Mr. Hill coming into 
the Commission tomorrow morning would say, my Lord, 
"this thing is only worth #8,500,000.00, because we 
lost half of it last night and we cannot come to the 
Commission and ask for @ rate then on that because it 
is no longer there.” 

MR. COMMISSIONGR LIPSSTT: What reason, Mr. Nolan, 
do you give for saying that if w2 take the replacement 
value today as Mr. Hill's figure, that you cannot take 
off the actuel depreciation that the Company has already 
#0% credit for. Is there any authority for that? 

WR. NOLAN: The whole method of 
present day value is opposed to doing it that way. 

MR. COMMISSIONZR LIPSETT: Does not hir. Hill's 
figure, as I understand, show, not the value of the 
property today but the replacement value less some 
figure for visible depreciation? 

MR. NOLAN: Yes, that.is so. 

I see great objection to going back to the books. 

Lm. COMMISSLONIR LIPSETT: — There might be some 
authority possibly. 

MR. NOLAN: You see the point I 
am trying to make is this, that Mr. Hill never looks 
back. He looks forward, as of today. What there is 
there for these good people of slberta to use. 


THE CHAIRMAN: Didn't he look at some 


catalogues and prices? 


MR. NOLAN: Today's prices. Iam 
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submitting that he was entitled to do that. 

THE ChalTRMAN: You say they are present 
day catalogues? 

TR. NOLAN: Yes, because if the other 
man was going to build a line he would have to look at 
those same catalogues. The accountants locked back. If 
you Will bear with me for a little while you will find 
some of these cases desl with the matter of trying to 
use a method and then to associate with that method 
something else that is not properly associated with it. 
dipping into the books here and there. I think you 
have got to be clear cut about this thing, if I may 

put it that way. If you are going to take the present 
day value I think you have to take the cbserved deprec- 
dation oh it and look ~head. If, on thu other hand I 
am wrong about that, then all these questions will come 
up as to cost as shown by the books and the depreciation, 
perhaps of the Company or perhaps of the accountants. 
THs CHAIRLAN: Hours BLL matterief 
arriving at present dey value. It is a question of how 
you approach it. The accountants say the present day 
value is, or should be, the originsl cost, less 10% 

or whatever they are taking off. 

MR. NOLAN: | My point is this, my 
submission is that the accountants gave no evidence as 


to value at all. 


MR. FRAUEGY: They did in just so many 
words. 
MR. NOLAN: They gave evidence as so 


Gost less deprecie tion. 


THE CHAIRMAN: But they say presumably 
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the original cost ty the originsl value, unless you 
assume that the purchasing was done in a reckless fashion. 
They say experience teachos that a vertain emount of deprec- 
iation per year represents the deterioration in the 

thing we bought. 

Mm. NOLAN: Yes, 

THE CHAT HRMAN: Then as Mr. Taylor points 
out, and it seems somewhat mixcd up, that amortization is 
Something different again, that has to do with the business 
of getting your money back. He says that depreciation 
and Sen et ceon are two different Shings. But I gather 
that that general idea is, of the accountancy approach, 
that the original value is the original cost, that the 
amount depreciated represents the deterioration in that 
thing, and a lesssning in value of that thing bought, 

aco 1tS proper “price. 

MR. NOLAN: You see the difficulty 

is that even in this case, supposing we all began with 

the initial capital investment common to us all. Let 

us say $100,000.00. The company depreciates it one way, 
Mr. Morrison depreciates it another way and Wr. Maw 
depreciztes another way. “here is the Commission Jet 

if they are guing to take depreciation on some basis. 

Is it not better to look at the thing and say what it 

is worth by observing the depreciation, because the 

other is only bookkeeping after all. Supposing for 
example we depreciate it at too high a rate then the 
position is that their present day value is very dif- 
ferent than if we depreciated it at a very low rate, 

and over @ long period of years. The whole picture can 


be distorted by the rate of depreciation that is used, 
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and that is why 1 think these cases would lead to the 
conclusion that the books are to be disregarded and as 

I say, Sir, it will become a little clearer perhaps as 
we g? along. I think you will come to the conclusion 

in the end...... 

THE CHSIRMAN: There are quite recent 
cases in the United States Supreme Court. 

"Re NOLAN: Yes, and I am coming to 
that now. My third heading is "For the Purpose of Fixing 
the Rate Base the Value of the Plant is to be teken as at 
Date of Hearing." I read down to the Simpson and Shep- 


herd case. 


Simpson v. Shepherd, 230 U.S.452; 57 Lawyers! 
SOition, Paso 15il. Mr. Justice Hughes, at Page 1564 
of the Lawyers! Hdition said:- 

m As the Company may not be protected in its actual 
investment, if the value of its property be 
Plainly less, so the making ofa just return 
for the use of the property involves the 
Tos seul t1en Of its fair velue if it be more than 
its cost. The property is held in private 
ownership, and it is that property and not the 
original cost of it, of which the owner may | 


no+ be deprived without due protsess of law." 


Then in Fraser et al ve Fraserville, which 
is an English case decided by the Privy Council in 
1917, reported in 86 Law Journal, Privy Gouneid, 21. 
That was an appeal in that instance froma judgment of 
the Court of the Appellate Division of Quebec, 


dismissing an action brought by Fraser to enforce an 
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gward set by the arbitrators to be paid to Fraser 

by the City of Fraserville. The appeal was dis- 
missed by the Privy Council but the facts are that 

in ascertaining the value of property expropriated, 
the value to be ascertained is the value to the 
sélier’ in its actual condition at the time of exprop- 
riation. Now the statute in tht action provided 
that: 

"If there be no agreement between the parties, 

the value of the immovable in question, together 

with whatever Soes in compensation of the value 
of such immovable. shall te estimated by arbit- 

TAGGING «Saeko stay’ 

Lord Buckmaster, at Pa.e 94 refers to various 
decisions and states that the substance of them is as 
follows: 

"That the value to be ascertained is the 

value to the seller of the property in its 

actual condition at the time of the Sxprop- 

riation, with all its existing advantages 

and with all its possibilities, excluding any 

advantage due to the carrying out of the 

scheme for which the property is compulsorily 


SCdUALPSO .s.0% 20 Wy 


Then Lord Duncdin, in the case of Cedar Rapids 
Manufacturing Company v- Lacoste et al, which is also 
an appeal from the Province of Quebec, said at Page 


166 of (1914), 83 Law Journel ,Privy Council: 


"The law of Canada as regards the principles 


upon which compensation for land taken is to 
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"be awarded is the same as the law of 
ingland, and it has been explained in 


numerous cases." 


"For the present purpose it may be sufficient 
to state two brief propositions: First, the 
value to be paid for is the value to the 
owner as it existed at the date of the 
taking, not the value to the taker. Secondly, 
the value to the owner consists in all advan- 
tages which the land possesses, present or 
future, but it is the present value alone 
of such advantages which falls to be deter- 


mined." 


Now you may say to me, Sir, that this is not 
expropr iation, Put Sven if 1b is not, perhaps there is a 
principle there that may be applied to this case, and 
if there is, the principe isuthat it is the actual 
condition of the property at the time it is being devoted 
to the public use as opposed to the time it is being 
expropriated, as in this case, That should be taken into 


consideration by the Commission. 


How in \jest v.Chesapeake Telephone Company (1935) 
295 U.S. 662, and 79 Lawyers' ildition, Page 1640. the 
United States Supreme Court held that the rate to be 
fixed must provide a reasonable rate of return upon 


the value of thm property at the time of the taking. 
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That brings me at once to heading WNuiber 4. 
"How Should Present Value be Srrived At." Now in the 


Toronto City v. Toronto Railway, (1925) 94 Law Journal, 
Privy, Couneoil), «Pare: 25. The City of Toronto acting 
under statutory powers, took over, as froma fixed 

date, a system of strect railways worked by the Company, 
at a price to be settled by arbitration. The 

Judicial Committees of the Privy Cotncil held that, in 
valuing the rolling stock, buildings and track, the arbi- 
trators were right in valuing the property at what it would 
cost to reproduce it less depreciation, and in estimating 
EHeecost.or 2eproauction on the basis of the prices of 
labour and materials current at the date of the valuation, 
and should not have taken into account the prices 

Current during the period which it would have taken 


the City to construct a railway to be rei.dy for use at 


(Go to Page 5595). 
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the date of the transfer. 

Now that is again a recapture. it is a taking 
over under a statutory power, and that is elose to the 
present situation here. Because it is not an expropria- 
tion exactly. It is the exercise of a power to be found 
in a statute, and if what I think the law of this Province 
fs, what is being done to this Company Of mine at the 
present moment is to take it over. There is an element of 
expropriation in it, because the profits tmt I would 
earn were I left alone to earn them at my present date, 
are being taken from me and I am being reduced to the 
position of earning that amount of profit which the 
regulatory body permits me to earn. 

MR. COMMISSIONGR LIPSSTT: Is there anything in that 
case at all, Mr. Nolan, which shows what depreciation 
that is that they refer t© there? Gost of reproduction 
less depreciation. 

MR. NOLAN: ir Peo: just curd, tex 
&@ moment, Sir, crcrcs.. 

Tete COMMISSIOUUR LIPSsTt: Perhaps you will come to 
depreciation later. 

Ma. NOLAN: Yos,uLt\iswererred to 
again on Page 15. May I leave it, Sir, until we come 

to discuss it under that head? 

MRs- COMMISSION Ir LIPSaT? : Certainly. 

Mi. NOLAN: Thank you. 

The International Railway Company v. Niagara Parks 
Commission, (1937) 3 All England Reports, Page 181, a 
judgment of the Privy Gouncil. 

"By an agreement made in 1891, confirmed by 


st@tute, the Company was given the exclusive 
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"right to construct and operate an electric 
railway for 40 years. | 
The agreement provided that on its deter- 
‘mination the Company was to be duly compensated, 
for their railways, equipment, machinery, 
and other works.....but not in respect of 
any franchises for holding or operating 
the same," 
the compansation to be fixed by mutual agreement,. 
or, in the case of difference, by arbitration. 
The Judicial Committee held that, even 
though the railway had not been a commercial 
success, the projyer basis of the compensation 
was the cost of reconstruction, less deprecia- 


GL ON. 


Lord Macmillan, at Page 158, refers to the fact 
that the Company had maintained and opereted the railway 
complete with equipment, machinery and works, up to the 


recapture date, as tt was bound to do, and he states: 


"That for which it is to be duly compensated 
is the same thing as that which it was bound 
to hand over, namely, its railway, with its 
equipment, machinery and cther works, a going 


concern, and not a mere collection of materials.” 


Even though the railway was a losing proposition 
His Lordship at Page 188 states this was no justification 
for the arbitrators fixing a break-up value, being the 
value to the taker, because it could not earn profits 


in the future. 
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He states at Pages 188 and 189: 


"Their Lordships know of no instance in which 
compensation, payable by the transferee of a public 
utility undertéeking, as a going concern, to the 
transferor, has been fixed at the break-up value te 
the transferee, and they find no indication of any 
such intention in the documents before them. It 
would require very clear language indeed to 
deag GO SUCH a Testlt........A result so contrety to 
practice and doctriue would require, for its justi- 
fication, the clearest directions in the terms of 
transfer." 

"ith all respect to the judges of the Court 
OL Appeal and the majority arbitrators, it would 
appear that they have allowed themselves. in 
construing the terms of transfer, to be unduly 
influenced by the unfortunate financial experience 
of the Company. But the interpretation of the 
terms of transfer cannot be affected by the events 
that have happened...... seeel@t it be assumed that, 
instead of being a financial disaster, it had been 
highly prosperous. In that, according to the reading 
of the terms of transfer adopted below, the compen- 
sation payable by the Parks Commissioners would 
have had to have regard to the large profits which 
the company was earning, and the Parks Commissioners 
would have had to compensate the comrany, not for 
the value of the railway as a structure, but for 
the loss of the profits which it was making by it." 
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"It is these considerations which, in their 
Lordships! view, render it erroneous in principle 
to have regard to profits earned or losses sustained 
when what is in question......is the compensation to 
be paid to a private undertaker at the expiry of 
its limited franchise for the physical structure 


Mi Cnn) TD Sies FOLSR ES ois else 


and that in my submission might be made applicable to this 
case. It is an English judgment of the Privy Council, 
and it lays down the rule that no matter what the exper- 
ience of the company has been, whether it has made 
Losses or Whether it has made profits, it is the thing 
that is there todey that is to be valued and that it 
has a going concern value and not a break-up value. 
And that it is the value to the transferor thst is to 
be taken into consideration. Now the Judicial Committee 
held in that case that the valuation by the minority 
arbitrators on the basis of reconstruction costs, less 
deprecistion, was the proper basis. 

Now the Edinburgh Street Tramways Company v. 
Edinburgh Corporation, reported at (1894) Appeal 
Cases 456, House of Lords. Lord Herschel-,in delivering 
the judgment seid the Court approved the following 
basis adopted by the arbitrators. 
THE CHAIRIAN: This may not be the time 
to discuss it, but it arises in the case you have just 
read. Suppose one should not have regard to past profits 
and past losses. Grant that. Supposing we agree with 
you that the property is worth so much today. Well we 


have been invited by a great number of witnesses to bear 
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strictly in mind the hazardous nature of this business 
and to keep ever present to our minds when determining 
what rate we shall allow, that the oil business is a 
gamble. Vould you say if it appeared that out of 
profits the Company had already been repaid the capital 
invested ten times over, let us say, that there was 

that same hazard for the future as to loss of capital; 
thet a Court dealing with realities rather than theories 
would not take into account that this is not the position 
of a body putting up {1,000,000.00 today and they do not 
know whe ther they will get a cent back. It is a body 
that put up »1,000,000.00 ten years ago and since then 
it has had $5,000,000.00 back. Do you say that should 
have no reflection in the rate whatever? 

Mie NOLSN: None whatever, Sire None 
whatever, because if you are not going to take into 
consideration past profits or past losses, it seems to 
me that the experience of the Company in the past is no 
concern, and in the language that I have just read 

of His Lordship, Lord Meacmillan.....-: 

THE CHAIRMAN: | I know. I follow that. 
But dces not that have a bearing upon the argument that 
this should have a very high rate because it is not a 
safe investment, it is most unsafe, and we are jeopard- 
izing our capital. 

MR. NOLAN: | My Lord, if nobody wants 
my pipe line leave it as it is. But somebody does, and 
the person who does has to pay on the hazard that there 
exists there today. Ctherwise leave me alone and Il 


will garry on my business in my own Waye 


THE CHAIRIUAN: I think that is the argument, 
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whether acceptable or not. Whet I am putting to you 

so that you may deal with it is, is not thata very 
beautiful theory, but thah those who must deal with 
realities in this work-a-day-world Will say "Well I 
Just cannot, I have not the concept that it is the 
same as between the man who is risking ‘)1,000,000.00 
today, that the hazard is the same with the man who 
has already had his $1,00C,000.00 back five times or 
twenty times. 

MR. NOLAN: One hundred times. 

THE CHA TRAN: Yes. 16t- us. say, Go 
carry it to an absurdity, he has had it back one 
hundred times. Yet he comes in and says "Now tear in 
mind when you are fixing this rate that this is a 
hazardous game I am in, and all my capital may be 
lost." 

MR .NOLAN: That may be one of 

the few advantages of this Company being under a regulatory 
Board. As my friend tells us if we are going tc be 
regulated, reduced to the pcsition of a common ca#rier, 
we have the advantages and privileges of that standing. 
MR. FRAWLEY; Reduced and elevated. 
MR. COMMISSIONG. LIPSsTT: It is not a question 
of reducing you to any position or altering your 
Situation. Your situation was not that of a private 
cumpany whe could go out and earn all the profits it 
wished. Your status, as I understand it, under the 
Pipe Dine Act, was that of a company whv had got 
compulsory power and other statutory powers subject 


to the conditicns that any user of that line could go 


af 
4 
’ if 
Ks 
oa 
i 
wr 
ae set 
y 


Peay eS et oN 
ye cro eae 


si ao 
oe Ag 1 oe 


Pew 8 A the oe Pe ete re 
#5 Aetho aes Pea ea) ORs 


Pe Sats alan Ss ee. Had? ? Berets) a0 if rt Ris 8 MK 
er ‘eat ie a9 dae te % alee ; 


any mye a 
the 


Loltyae | ong ee 
og : iprigor Peel rats ae 


hy) 


ak 
13 
“060 1= 


HeG.Nolan. 


in at any time and ask tv have the rate fixed by the 
Public Utilities Commission. Your right tw earn 50% 

or 20% or 100% profit was not absolute up to now. 

MR NOLAN: But it was unchallenged. 
MR. COMMISSIONER LIPSETT: It was always subject 

to that thing that anybody could go in and get that 

rate altered. 

MR.NOLAN: But they never went, 

and so this rate was left for.me to fix, and the 

profits were as I made them, and not under the regulation 
ef any Board. It cannot be said I have been regulated 
Simply because there was a Pipe Line Act. 

MR. FRALEY: And the power to regulate, 
that 1S pretty close is it not. 

Mr. NOLAN: lt may be pretty close, 


but there is @ saying that a miss is as good as a mile. 


THH CHAIRMAN: You have completely 
escaped. 

MR. FRAWLEY: Jest Lireles 

MR. NOLAN: LOG? you LIkS) Di Geake-ss 
MR. COM -ISSIONSR LIPSaTT: Lt is not guite the case 


of a rate having been extended over a long period. 

This present applicetion or Inquiry is largely due to 
very recent conditions, that is to say for the last 
year and a half the rate brought ine very much 

larger income than it had previously? 

IR. NOLAN: Theat ie: wight. 

MR. COMMISSIONER LIPSETT: And possibly the appli- 
cation for consideration of the Board was made within 
as reasonable a time as it could be done. But it seems 


to me you are always subject to this possibility that if 
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your profits looked to be at all excessive, that somebody 
could apply overnight to the Utility Commissioners tn 
have you regulated so you could not make those profits. 
MR. NOLAN: There is power in the 

Aet for a Company to have made application which would 
have enabled the Board to exercise that jurisdiction 

Over me, and all those things would have come to pass. 

But they did not. 

THa CHATRIMAT: I do not know how far 
that goes. Anybody could apply at any time concerning 
anybody to have them put under the Public Utilities Act. 
But I do not. know that that section in the Pipe Line 

Act carries the argument against you very far, because 

at all times anyone could have applied to the legislature 
to make you a public utility, I mean with good sense 

s0 soon as you were serving someone other than yourselves. 
MR NOLAN: What you are saying to me, 
mit. da, that exo Or ..8 public utility has always been 
over my head, to fall at the will of the Legislature, 
whenever it met, and they meet often snough. They cvuld 
have brought down a Bill that would ~ave fixed me with 
that standing of a public utility. But they did not do 
it. 

THis CHALRRAN: : Just carrying that argument 
further. Hqually it was open to the legislature in this 
country, I expect,. subject to what may be said as to trade 
and commerce throughout Canade, or cutside its torders, 

to have expropriated every single thing you have. I do 
not know that that can be used <gainst you. It might. 

I am just thinking out loud. I du not think that could 


be used as an argument against you with regard to your 
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position today. You say "If I had suffered losses during 
all the past years that should not be taken into account 
at all. I should get just as low a rate as if I had made 
$1,000,000.00 a year." 
MR. NOLAN: Just as low. Just as low. 
THE CHAIRMAN: And eo the opposite is 
equally true. 

MR. NOLAN: I could not gain any 
advantage before this Commission by complaining I had 
been losing money for the last 13 years. 

1H CHAIRMAN: Cn the other hand, Mr. Nolan, 
if a body who was having a rate fixed for them, and they 
had Lost money year by year over a period of 10 years, 
don't you think that a Commission functioning as human 
beings do would be apt tc reflect that in a measure in 
the rate? Give them a rate at which they would not go 
on losing year by year, and perhaps help them to get on 
their feet once more? 
MR.) OLSN: I answer that in two 
ways. I say in the first place in my submission the 
Commission - even this Commission - would say to me 
under these conceptions of fhe law "ie are very sorry, 
Mr. Nolan, but we are bound and we cannot depart from 
what the principle is." And in the second place, of 
course, if I had been losing money nobody would heve 
bothered about ne. It is only the fact that this 
Company has made a profit that seems to have brought 
it so largely into the public view. 
THE CHAIRMAN: In some American cases 
they eee to contemplate cases in which a body had 


been losing money? 
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MR. NOLAN: Yes. Under regulation. 
THE CHAIRMAN: They had already been 


under regulation, of course. 
MR. NCLAN: Already been under regul- 
ation. 

Now the Edinburgh Street Tramvays Company v. Rdin- 
burgh Corporation. Lord Herschell in delivering the 
judgment of the House of Lords in the case reported at 
(1894) Appeal Cases, Page 456. The Court approved the 


following basis adopted by the arbitrators: 


"Such sum as it would cost to construct and 
establish the same, under dedustion of a 
proper sum for depreciation to their present 
Condition, and that, in estimating such cost, 
I am entitled to take into account the fact 
that said tramways are now successfully con- 


structed end in complete working condition." 


Nov’ the case of Oldham Ashton, etc. Tramway Company 
ve AShton Corporation. That was a judgment of the Court 
of Appeal reported in (1921) 90 Law Journal, King's 
Bench, Page 828: 

"Section 43 of the Tramways &4ct enabled the 

municipality on six months' notice at the 

end of twenty-one years or of every seven 

years thereafter to take over the undertaking 

of the Company upon the terms of paying "the 

then value" (exclusive of any allowance for 

past or future Paste or any compensation 


for compulsory sale). 


"Tt was admitted by both parties that the basis 
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"of valuation was what it would cost at the 
date of the sale to construct the lines subject 
to a deduction for depreciation, and that rentel 
value should not be taken into account. 
Ine GCOUr be cnver alia, held: 
(1) Wngineers' fees for construction should be 
allowed, subject to depreciation. 
(2) Interest on capital during construction 


Should be allowed to depreciation." 


Iam going to refer later on to that general 
overhead item because that becomes important wien you 
consider Mr. Hill's method of valuation. 
Now in the Denver v. Denver Union Water 
Company, (1918) 246° U.S. 178. 62 Lawyers' dition, et 
Page 649, Mr. Justice Pitney. who delivered the Judgment 
of the Court, et Page 661 of Lawyers‘ Hdition states; 
" In this situation there can be no question of the 
company's right to adequate compensation for the use 
of its property employed, and necessarily employed, 
in the public service; nor can it be doubtec that 

the property must be valued as property in use. It 
involves a practical contradiction of terms to say 
that property useful and actually used in a public 
service is not to be estimated as having the value 
of property in use, but is to be reckoned with on 
the basis of its "junk value". Wor is the question 
of value for present purposes greatly affected, 

{f at all, by the fact that there is neither right 


nor obligation to continue the use perpetually, or 
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"for any long period that may be defined in advance. 
The reason is not obscure; the cost and detriment to 
a property owner attributable to the use of his 
property by the public, and the value of the 

service rendered by the property to the public, are 
measured day by day, month by month, year by year, 
and are little influenced by tne question how long 
the service is to continue. The cost of the service 
ineludes the use of the plant, but, ordinarily, not 
its destruction, except ~hrough the slow processes 
of wear and tear and obsolescence, for which zraduated 
depreciation allowances are imade. The while calcul- 
ation is a matter of incomes, not capital, accounting; 
and the cost and value of the use of a given propervy 


for a stated period is the same whether the use is to 


be continuec after the expiration of the period or note 


If the period is extended, compensation for the use is 
extended proportionately. 

‘hat we have said establishes the propriety of 
estimating complainant's property on the basis of 
presont market values as to land, and reproduction 
cost, less depreciation, as to structures. That 
this method was fairly applied by the special master 
hardly is disputed by appellants, except as they 
contest the items allowed for ‘going-concern value! 
and for the water rights acquired by complainant 


and its predecessors by original appropriation." 
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Now, as to going-concern value, Mr. Justice Fitney 
refers to the judgment of the Court in the Des Moines 
Gas Company against Des Moines (1915), reported in 
59 Lawyers' dition at page 1244, (258 U. S. 153), 
Where Mr. Justice Day speaking for the Court, at page 
1251 of the L-wyers' Edition, says: 
Pet teeveque. O86 - 'eoing concern value’, 1. 6.,, 
the value which inheres in a plant where its business 
is established, as distinguished from one Which has 
yet to establish its business, has been the subject 
of much discussion in rate making cases before the 
courts and commissions. Many of those cases are 
eOllected in Whitten on ‘Valuation of Public 
mervice Corporations’ 
: that there is an element of value in an 
assembled and established plant, doing business 
oud Carnie money, over cne not thus advanced, Ys 
self-evident.. This element of value is a nroperty 
right, and should be considered in detcrmining the 
value of the property, upon which the owner has 4 
right to make a fair return when the same is 
privately owned although dedicated to public use." 
ond at the same page he states: 
"Tncluded in going value as usually reckoned ir the 
investment necessary to organizing and establishing 
the business which is not embraced in the value of 
its actual physical property . these items of 
expense in development are often called overhead 
charges, for which, as we have already seen, the 
master allowed 15 per cent., upon the base-value, 


exclusive of real estate, or $296,254, in addition 
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to his allowance of $6,923 for organization expenses," 
The learned judge then quotes from the valuation 
report of the master, as follows,- and this report, 
of course,, Was’ not disturbed, - 
"In reaching the physical value of the plant in 
question by the vrocess of reproduction, it is 
necessary to bear in mind that the vresent value 
thereof represents much more than the machinery 
therein, the labor of installing and constructing 
them, sind putting them in place to perform their 
various functions, ready for the manufacture and 
distribution of gas to its customers. Were they 
city of Des Moines without such a plant, and such 
a one as the complainant now owns was proposed, 
it would be found that much more than the mere cost 
of Labor and material Would be expended. Such 
expenditures are termed overhead charges, and are 
as follows:" 
Now, We are going here to the question of overhead 
charges. This is not poing-concern value, this 1s 
overhead charges. 
is Time and money expended in the promotion of 
the enterprise, in the organization of the company 
and interesting capital therein, including, 2=lso 
legal expenses, obtaining the necessary franchise, 
as well as the costs of incorporating the company. 
Be Then a competent engineer must be employed 
to prepare the plans and specifications for the. plang, 
and make the necessary surveys, and when the work 
began, to superintend the construction thereof, and 


see that it is done properly and according to plans 
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and specifications. The successful operation of 
the plant depends largely upon its proper con- 
struction. 

Bis Then losses arising from zceidents and 
injuries to workmen as well as the m terial during 
its construction, which is such an amount as the 
cost of insuring agsinst such losses, which is 
between 1 and 2 per cent. 

4. Contingencies are such expenditures as 
arise from the lack of foresight and care preparig 
the plens and specifications. No matter how careful 
the engineer may prepare them, such expenditures 
invariably "rise. Mr. Alvord testified that his 
allowance therefor would depend very much upon his 
knowledge of the engineer who prepared them, but 
that no matter who prepared them, they would 
invariably occur, and an allowance should be made 
therefor. The careful and thorough inventory in 
this case reduces vory greatly the allowance therefor. 

5 The cost of administration, which includes 
the time and money expended by the parties who are 
engaged in the enterprise, purchasing the material, 
procuring the money for their payzient as needed, and 
genernlly superintending the enterprise during the 
construction of the plant. 

6. It is estimated that it would take three 
years to complete the plant in question, and that 
at least one half the time and money invested therein 
would give no return,and that a loss of interest 


would result therefron, and that such loss would 
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be included in the overhead charges, 

Ve Taxes during the construction." 
"The latter is regarded by me! 

Says the learned judge, 

"as very questimable. It is in a certain sense 
making taxes an asset rather than a Tia bi laty: 
and the amount is so vague and uncertsin that it has 
been given very little consideretion and weight 
in fixing the overhead charges. Hither the money 
or the property should pay taxes. 

it must be borne in mind that these exnenditures 
are all mide during the promotion and construction 
of the plant; and sre necessarily a part of the cost 
thereof. No overhead charges that do not inhere in 
and add to the cost thereof should be allowed as a 
part of its physical value. It is not a question 
of what Was actually expended therefor in the plant 
in question, but what Would it cost to reproduce a 
similar plant at the present time. Jt is through 
this method we reach the present value of this plant 
now, and ther when it is properly depreciatec, 
according to the’ condition, life, and age of its 
various parts, we reach the present value of the 
plant in its present condition. It is not a perfect 
method, but it is the best mthod therefor, and results 
as nearly 2s possible in giving the present value of 
the plant. No other method known has oroveu so 


satisfactory." 


Then in the McCardle 2nd Indianapolis Water Company case 
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there was an amount of 94% allowed as the going- 
concern value (1926 272 U. S. BOO ise PU Me ru ay ta le” dee) 
3h and in the Los Angeles Gas & Hlectric 
Corporation against the Railway Commissioners of 
California, which has been referred to before, 
Reet oeeeo?: 67 Be. Bd. 1180), ' 
Ohief Justice Hughes at pages 1196 and 1197 referring 
to the Company's claim for a substantial allowance 
for going value, said: 
"This court has declered it to be self-evident 
that there is an element of value in an 3ssembled 
and established plant, doing business and earning 
Money, over ae not thus advanced, and that this 
element of value is a property right which should 
beveomelidered.in determining the value: of the 
property upon which the owner has a right to make 
So Taivsreviin.....The going. value thus recognized 
is not to be confused with good will, in the sense 
of that element of value Which inheres in the fixed 
and favorable consideration of customers, arising 
from an established and well-known and well- 
conducted business, which as the Court has 
repeatedly said, is not to be considered in 
determining whether rates fixed for public service 
corporations are confiscatory The concept of 
going value is not to be used to escape the just 
exercise of the regulatory power in fixing rates, 
and, on the other hand, that authority 1s not 
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more than bare bones." 
And, of course, there is no g@oing-coOncern value in 
any accountant's statement as mesented to the 
Commission, beceuse there is no cost there, and so 
they disregarded it. 
There is an interesting 
observation too of Mr. Justice Butler in this MeCardle 
and Indianapolis Water Company case, (19274, P. U. R. 
Powe a veGtevetes ©. Co: 272 U. S. 400: 71 LL. Bae 
316), at page 525, where he says: 
"It is true that, if the tendency or trend of prices 
is not definitely upwerd or downward and it does 
not appear probable that there will be a substantial 
change of prices, then the present value of lands 
plus the present cost of constructing the plant, 
Peas depreciation, if any, is a fair measure of the 
velue of the physical elements of the property. 
While the vaines of such proverties do not vary with 
frequent minor fluctuations in the »rices of materiat 
and aber required to oroduce them, they -re 
affected by and generally follow the relatively 
permanent levels and trends of such prices." 

And again at page 328: 
"There is to be ascertained the value of the pl-nt 
used to give the service and not the estimated cost 
ofa different plant. Save under exceptional 
circumstances, the court is not required to enter 
upon a comparison of the merits of different systems. 
Such an inquiry would lead to collateral issues and 


investigations having only remote bearing on the 
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foot tO. be. Pound. viz., the value of the property 
devoted to the service of the public." 
And in the National Waterworks Company v. Kansas City, 
found in 27 Lawyers’ Reports Annotated, at pare S27, 
(1694, 62 Fed .855; 27 L. R. A. 827), the Court said: 
? The @wiginal cost of the construction can 
not control, for 'origin:il cost' and ‘present value 
are not equivalent terms. Na would the mere cost 
of reproducing the witerworks plant be a fair test, 
bee use that does not tike into accsunt the wlue 
which flows fram the established connections 
between the pipes and the buildings of the city. 
It is obvious that the mere cost of purchasing thea 
Jend, constructing the buildings, putting in the 
machinery, and laying the pipes in the streets, - 
in other words, the cost ao reproduction - does not 
give the value of the property as it is today. 
A completed system of water-works, such as the 
Company has, without a single connection between 
the pipes in the streets and the buildings of the 
city, would be a property of much less value than 
that system connected, as it is, with so many 
buildings, and earning, in consequence thereof, 
the money which it does earn. The fact that it is 
a syStem in operation, not only with a capacity to 
suprly the city, but actually sup lying many dull dings 
in the city - not only with a cnsacity to earn, 
but actually e3°: 1ing - mokes it true that 'the fair 
and equitable vziue’ is something in excess of the 


cost of reproduction." 
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myo poae Gecision tse to be 


found and has been quoted 


Wet peroval In Pond on "Public Utilities” | Srd 


editicn, and the edition of rond, which is the Srd 


edition, will be made available to the Comaission. 


Water Company case, (1910, 
991). peo a ees) DUS 1 ce 
judgement of the Court, at 
edition, said; 
"The option to purchase 
of unexpired franchise; 
value to the bare bones 
properties, such as its 
water pipes or settling 
would take to reproduce 
The value in equity .nd 


whatever is contributed 


In the Omaha and Umaha 
218 U. S. 180; 54 L. id. 
Lurton, in delivering the 


page 1000 of the Lawyers! 


excluded any value on account 
but it did not limit the 

of the plant, its physical 
lands, its machinery, ve) 
reservoirs, nor to what it 
each of its physical features. 
justice muet include 


by. the fact. .& thes canneo tion 


of the items making a com:lete and spereting plant. 


The difference between a dead slant and a live one is 


a real value, and is independent of any franchise 


to go on, or any mere good Will as between such a plant 


and its customers." 


Then there is a brief reference made to the Landson 


and Kansas Committee of 


Industrial Relations, 


(1921A, #.U.R. 807), where it was held that wiginal 


cost, lems theoretical accrued depreciation, was 


not a proper standard to adopt as the controlling 


basis of valuation. 


And then in the Bast St. 


Louis Railway Company (1919,D, P. U. R. 24) the 
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eompany was held entitled to earn a fair return 
wpon the value of property received in the form of 
donations, gifts or similar means, 
im the Clty of Torontovend 
whortoren to Meilway. case; (1925, 94 L. J. =e C. 25) 
the City contended that, having regard to the fact 
wet he orice was ta be the value to the Clty at 
Hie weime Of bhe taking, the rbitrators should 
heve first considered whether, haying regard to size, 
suitability, location and other f-ctors, a reasonable 
person would reproduce these assets as part ofa 
Toronto railway system in 1921, and if not, to value 
them on the basis of what they would fetch or if no 
Sale mene possible, then on a "scrap basis.", and 
Viscount Cave, speaking for the Court, rejected this 
contention and in approving the arbitrators’ 
valuation in this regard, he says at page 32: 
"No doubt they took reproduction cost less 
depreciation as affording a serviceable guide in 
valuing the track, rolling stock and buildings; 
and in this they were fully justified by the 
authorities cited. Indeed it is difficult to 
see how such items as fixed plant in situ, car- 
barns, c2r-construction ind repair shons, 
sub-strtions cnd the wachinery which they contain, 
could have been valued except with the assistance 
of some such principle. But the 2rbi travors 
were careful to make it clear-that they had by no 
me ns adopted reproduction cost less depreciation 


as the only and sufficient test of value. 
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In valuing the track and other plant in situ, they 
allowed.....not only for wear.and tear, but for 
‘obsoleseence’ and had regard to good practice in 
railway administration and to section 4, subsection 
4 of the Act, value to the City, and also to 
comparative utility, and other relevant consideration. 
So, in valuing rolling stock, they gave due weight 
%¥O character, obsolescence, and alleged defects and 
advantages from the operating standpoint; and with 
re ard to buildings, suitability and other matters 
bearing upon their value were plainly not neglected.... 
it will appear that they not only proceeded on 
lines which had besn 2pproved by many decisions of 
TNE Tose Of Lords and of this Board, but gave due 
Weight to the special provisions of the Act of 1892 
ed toOvali~the circumstances of the case." 
Now, in the City of 
veterborough, and the Peterborough Hlectriec Railway 
in Untario (1916, 52 0.L.R. 9), the City charter 
empowered the City, without the Company's consent, to 
acquire, take possession of, expropriate and use 
"all poles, wires, used or operated for distributing 
electric power or energy to the customers of the 
company," 
with certain specified exceptions, and that upon such 
acquisitions and payment therefor, all rights, 
privileges and franchises of the Company or to the use 


of the streets should be at an end. 


The Act specifically provided 


that in determining the compensation no account should 
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be token or allowed for prospective profits or for 
loss of franchise or for ee ysee ane damage and that in 
default of agreement :s to price the compensation should 
be determined by arbitration. 

The majority of the Ontario 
Appel late Division, after referring to the fact that 
the statute specifically excluded any allowance for 
franchise value, Severance damage, profits or com- 
pulsory taking, found that the property was to be valued 
in situ as tangible property, immediately available 
for use and operation as a going concern. 

It is also to be noted that, 
even on this basis, Mr. Justice Masten was of the 
Opinion that the company was eatin ee to include, as 
items of value, engineering, legal and or ganization 
expenses and insurance end interest during construction, 

In the Ohio Utilities Company 
and the Public Utilities Commission, (1925, 267 U.S. 
359; 69 L. ed. 656), Mr. Justice Sutherland, speaking 
for the Court, says, at pages 608 and 659 of tue 
Lawyers’ Edition, | 
WReproduction yalue, however, is not 4 matter oF 
outlay, but of estimate, aml should include a 
reasonable allowance for organization and other 
overhead charges that necessarily would be incurred 
in reproducing the utility. In estimating what 
reasonably would be required for such purposes, 
proof of actual expenditures originally made, while 


it would be helpful, is not indispensable. fhe 
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Commission's chief engineer, explaining the appear~ 
ance of the item in his report, called attention to 
the account system prescribed by the Commission, 
Which, among other things, provided that under the 
head of torganization! was included incorporation 
fees paid to the Government and other fees and 
expenses incident to organizing the utility and 
placing it in readiness to do business, at*orneys' 
Tees, Cosy ob prepiring and issuing certifiestes of 
stock, etc., etc., and testified that the item was 
an estimate made as the result of an investigation 
by the Commission's engineer on the spot. There was 
no testimony to the contrary; and the company, in 
view of the concession, evidently deemed it 
unnecessary to produce evidence upon the point. 
That such expenditures in a substantial amount would 
necessarily be made in reproducing the utility is 
clear; it is not suggested that the estimate of the 
engineers is excessive ar unfairly made; and the 
rejection of the entire amount cannot be regarded 


as otherwise than arbitrary.” 

Now, in this Des Moines Gas 
Company case, to which we made reference on page 10, 
(1915, 238 U.S. 153), the Court affirmed the valuation 
of "present value of physical property" arrived at by 
computing “what it would cost to produce it at the present 
time new" which amounted to $1,975,026, and then added 
for overhead charges 15% or $296,254 and then deducted 


depreciation $535,878, leaving as the value $1,957,402. 
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Now, in whitten, volume 2, 
page 1107, overhead of 12% was allowed in the 
Chicago Telephone plea case for engineering , 
administration and legal, insurance, taxes and interest 
_ during construction. 

In Murray and the Public 
Peat iviee (Comission, (1916, F, L. R. 2.756, Eda) 

Mr. Justice McCarthy, is that Indiana or Idaho, in the 
Stete of Idaho, said at page 759: 
y Tars ec.urt is of the opinion that the rule 
of cost of-production, less depreciation, adopted 
by the Commission, is the correct general rule or 
principle to be applied in this class of cases. 
However, we believe that, in ascertaining values in 
this wey, the worth of a new plant of equal capacity, 
efficiency and durability, with proper discount 
for derects im “the old, and the actual depreciation 
for use, should be the measure of value rather than 
the cost of exact duplication. 

So fer as the question of value is concerned, 
we think deduction should be made only for actual, 
tangible depreciation, and not for theoretical 
denreciati on, sometimes called ‘accrued depreciation’. 
In other words, if it be demonstrated th-t the slant 
is in good operating condition, and giving as good 
service as 4 new plant, then the question of 
depreciation may be entirely disregarded." 

That is a very important judgment when we c.nsider that 
the evidence before the Commission in this case is to 
the effect that we have here a plant which is giving 
service, which is just as good as if it Were 4 new 


plant. 
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Now, the question of book 


costs or original costs, comes up at this point, and 
in Barnes Cases on ;+ublic Utility Regulation, a new 
book published in 1958, which may not be available to 
you other than the volume which I will place in the 
Judges! Library, at page 433, the learned author says: 
is The book cost of the oroperty is verhaps the 
most obvious indication of the amount of property 
which the company is using in serving the public." 
“which the company is using in serving the public", 
mneelearncd author does not say it is no indication of 
the value but he says this: 
"Fhe availibilty of book cost as evidence of the 
rate base must depend upon the accuracy with which 
the company's books have been kept. Only Where 
the books have been kept according to a system of 
accounts prescribed by the commission, and where, 
in addition, these books have been subject to 
continuous inspections and audits by the Commission's 
staff, are figures of bock cost comsidered reliable." 
Now, thot seems so easy, beczuse the book cost 
would always depend uyon the menner in which the books 
were kept. I am not sugsesting that they were in any 
instance imnroperly kept or wrongfully kept, but the 
manner of keeping them. We had evidence here that in 
some instances items .ould come into this pipeline 
department for a dollar, being their transfer value, 


whereas their value, in fact, was $7,000.00, and those 
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are the sort of errors which creep into book costs. 
Now, in Montana, Sir, in 
the matter of the Town of Thompson Falls, ‘a decision 
in 1956, found in the Public Utilities Reports, 
(1936 F.U.R. 257, N.S. ) and all these reports, as 
my learned friend has said to you, are in the Gas 
Companysotlices. and in the Board of vublic Utilities 
offices. 
MR. FRAWLEY: Yes, the Baard's copies, are 
not very useful, but the Gas Company's volumes cin be 
made available, 1 think, if the Commission asks one of 
the many members of your firm to produce a particular 
copy. 
MR. NOLAN: I have no doubt we can get 
that and at any time if one of these volumes is required 
I am sure We can get it. 
MR. NOLAN: In this ontana case, and 
tise teen) 18 the Public Utilities Reports, «se. 
THE CHAIRMAN : You have this Barnes yourself? 
MR. NOLAN: Oh, yes; all the texteowe 
hgve, alll the other cases are in the library except the 
Public Utilities Reports, and there <re forty or fifty 
volumes of those, and they are the only ones available, 
and the best thing to do, if you will, Sir, if you ever 


want one, is to send a note to me and we will get it at 


once. 
THE CHAD RAMAN: Very well, thanks. 
MRe NOLAN: In the case of The Towm of 


Thompson Falls, the Montana rublic Service Commission 
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held that the book cost is not devisive of value, since 
it indicates merely the »rice of acquisition of the 
property, and not its present value. 
in the San Diego Land & 
Town Co. vs. Jasper, (1903, 189 U. S. 439; 47 L. ed 892), 
Mr. Justice Holmes, delivering the judgment of the 
ourt, suid at page 894 of the Lawyerg! Edition 
"Tt is no longer open to dispute that under the 
constitution what the comoany is entitled to demand, 
in order that it may have just compensation, is a 
fair return upon the reasonable value of the 
Property at the time it is being used for the! public: 
That is decided, and is decided as against the 
contention that you “re to take the-actualeort ar 
the plant, ansuel dépreciation, ete. and to allow 
See prorrt ‘Oo th=t+ Pooting over “and above 
expenses." 
That is a case decided in 1903, and we Will see later 
on some recent crises on the same ooint. 
low,Whitten in his "Valuation 
of ;ublie Service Corporstions"...... 
THi: CHAT RMAN : Lr. Nolan, does the author 
in the Bernes book enter upon a discussion of the 
velue of valuation as opposed to historical cost? 
nie NOLAN: Not a very exhaustive one. 
It af a case took really with some notes appended to 
it by the author, but there is another book, it has 
three nameS..e.- 


MAJOR LIVSLT® : cage 58. 


MR. NOLAN: Wilson, Herring & Butsler 


opto Utility Regulations", it is published in 
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1938, andi think it is a most useful book, it is 
one of those books you can get something out of. 
rond, Sir, in my humble opinion, is not SASy, (uae 
too big, and it does not give you what you wint, but 
this little book of Wilson, Herring & Butsler on 
UPlLEC MTA Ities,” published in’ 1938, is well put together, 
and I think is most instructive. 
dhitten, Sir, which you will 
have made available to you, says: (1928, Volume 
2 at page 1660) 
"Depreciation may be divided into two general classes: 
(1) Physical depreciation, (8) functional depreciation. 
shysical depreciation is the result of deteriora- 
tion due to wear or to age. it results from use, decay, 
and the action of the elements. Functional deprecia- 
tion is the result of lack of adaptation to function. 
It results from changed conditions and surroundings 
which render the structure ili idepted to its Work; 
from growth of the business which renders the 
structure inadequate or to decline of business which 
renders it too large: from the development of the 
art which makes desirable the substitution of other 
methods, equipment and structures." 
And I have teen somewhat concerned, knowing nothing about 
any kind of depreciation and endeavouring to learn 
something about it, I read about physical depreciation 
and then functional depreciation, and I have been 
wondering whether functional depreciation might be 


applicable to a pipeline, because under one of the 
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headings it says, it results from changing conditions, 
it says "functional depreciation" in its ordinarily 
accepted sense means that a property has ceased to be 
useful for the purposes for which it was originally 


intended because something clse has come in and taken 


its place, and it is no longer adapted to perform the 
function for which it was purchased. 
How, “he continues* 
"The terms inadequacy and obsolescence are often used 
to denote in part what is here termed functional 
depreciation. Physical depreciation is a constant 
factor; it begi.s as soon as the structure is exposed 
tomthe action of the ¢lements: or is put to use. 
Functional depreciation is fortuitous; it may 
eane into play during the lifetime of a particular 
structure and it may not. 

Acerued depreciation in a public utility is 
that loss in total service value which comes from 
physical deterioration o lessened adaptation to 
function. 

Now, Whitten at page 1718 

and 1719 quotes the following from the final report 
of the Special Valuation Committee of the American 
Society of Civil Engineers, and that, as we shall see, 
is regarded as a very high m thority,;othis. report of 
the Special Valuation Committee of the smerican Society 
of Civil 2ngineers, whitten at page 1719, says: 

wt oy order oF Aanction of a regulating body, or by 


long continued proper custom Lider no Peewls tion, 
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property has been maintained in normal working 
condition, necessarily less than new in some or all 


of its parts, by the replacement method, and at 


any given date is being valued for any public purpose 


and at that date shows normal conditions, all its 


several parts being in as good condition as could be 


expected, the accounts showing that -lways those 


amounts have been expended in renewals that were 


necessary to keep the property in normal working 


condition, and the fact appearing that no expenditure 


reasonably to be expected could put the property 
in better than the normal condition in which it is 
found, and that no unusually lerge exvenditure is 
Prescotly to be necessary for this ourpose, then, 
in spite of the fact that there is an existing 

décretion,in its several parts, there should be 
found no depreciation of valuation." 

That is what Mr. whitten says and now at page 1779..... 

THE CHAIRMAN : Now, Mr. Nolan, I think we 

Will pause here. 

MR, NOLAN: I hope l am not taking too 

long, but it is important. 

THE CHATRMAN: | Oh, no; BUD ot te 1LEEoo, 

and we will adjourn for ten minutes. 


(A ten minute adjournment was here taken.) 
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At Page 21, Mr. Chairman, I was reading from Page 

1779 of the “hitten publication, where he discusses what 
he calls "Decretion". 

” Decretion or loss in service Life being always 

present in any going property. the cost of decretion 

is always present. Decretion is a fact, and is inde- 

pendent of methods of accounting, or character of 

regulation, but is much dependent on character of 

Maintenance. In determining it, one is not helped 

in any way by reference to the accounting methods. 

He must examine the property units, estimate their 

remaining service lives, know their elapsed service 

Lives, the character of their past service and main- 

tenance, and the prophecy as to future service and 

maintenance . To estimate the cost of decretion 

one must know, also, the costs or estimated repro=- 

duction costs of the property units, but the 

amount of the estimate and whether or not it shall 

be treated as depreciation of valuation may be, and 

very probably will be, dependent, at least in part, 

on methods of accounting for depreciation that have 


prevailed." 


Then again hitten at Page 1779 explains that the 
Special Committee of the American Society of Civil 
ngineers, in its final report adopted the word "decrévion" 
"to express the loss in service life, which, trenslated 
into values, is depreciatione" And at Page 1780 in | 


referring to the last above quoted extract from the final 


report he states: 
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"This may be regarded as the highest engineering 
authority on what the inspection or observation 
method of determining taotual depreciation' must 
be if the results are to be trustworthy and meet 


the requirements cf the law." 


Then at Page 1795 in Volume 2, Whitten says: 
"The following rules were laid down by the Interstate 
Commerce Commission for determining depreciation for 


com1on carrier purposes: 


"Depreciation is the lessening in worth of physical 


property due to use or other causes. 


Depreciation shall be determined by a consideration 
of observations of actual gonditions of the property 
and mortality statistics of similar property in 

like use applied where practicable on the straight- 


line resis." 


were 6s £797, ne says’: 
"ie therefore find that depreciation is the 


loss in service value not restored by current 


maintenance." 


THE CHATRAAN: Lessening in worth of 


physical property, due to use or other causes. 


MR. FRALEY: May I interrupt there, 
Mr. Chairman, because Mr. Nolan, quite unintentionally 


of course, skipped four or five of those very items; 


(1) Depreciation is the lessening in worth of physical 


property due to use or other causes; 


(2) Pabour depreciates with the items of property of 
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Which it is a part; 


(3) Service-condition per cent is the ratio between 
remaining capacity for service and total capacity 


for service in each cycle of use; 


(4) Depreciation shall be determined by a consideration 
of observations of actual conditions of the property 
and mortality statistics of similar property in 
like use applied where practicable on the straight- 


line basis;- 


(5) Salvage is the net value which an article possesses 
for carrier purposes octher than that for which the 


article was originelly used. 


(6) Serap is the net market value which an article 
possesses after its service for carrier purposes 
has been exhausted. 

(7) Normal life shall be the estimated average total 


service life under ordimry conditions; 


and perticularly: 


(3) Service.-condition per cent is the ratio between 
remaining capacity for service and total capacity 
for service in each cycle of use. 

That is at the same page, Page 1790. 
MR. NOLAN: Well I suppose the point 
is that that does explain what the other causes might be. 


Is that your point? 
MR. FRAWLEY: } My point is thet Number 3 


rather indicates this thing Mr. Morrison was talking about, 


the lessening value in service, is important. 
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MR. NOLAN: I am Ee to deal with 
that when I come to it. Mir Morrison said there was a 
diminution in value of service to the consumer. 

MR. FPRIVLSY: Which Mr. Hill’s method 
did not take into account. 

Lite NOLAN: To the consumer. 

THe CHAIRIDAN: May I interrupt you to 
ask this. You are standing pretty well, and supporting it 
with authority that this Board must take into account 
in fixing a rate the value of the thing to the owner at 
the time of its being taken over or regulated as the 

case may be. Now that involves something more than 
physical value, I take it. Vere’ 7h SOL > By sede aie 

MR. WOLSN: & going concern. 

THe GHAIRMAN: A going con@ern, yes. 

All right. Wow then, supposing we thought a month 

ego that it had been established that it was of a value 

of so much as a going concern - say at the time the witness 
Hill gave his evidence - but that because of evidence 
subsequently introduced it was made to appear that the 
through put would be nothing like what it was, or what 

it was thought to be at the time Hill gave his evidence, 
and so it functionally had ceased to be of the same 

value. To what extent should that be reflected in the 
value given to it. Tc say as steel and wrappings, it is 
something, but that is the wrong method. That is the 
accounting method of approach. But that goes on to 

say we have to find what its true value is as a going 
conesrn to the owner, not to the person taking over. 
"re say "Vell, it is of very little value now because we 


are going to teke into account the fact that it cannot 
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earn much any mure.” that do we do then? 

MR. NOLAM: I do not think I can have 
it both ways, Sir. I do not think I can come to you and 
say "This has got a very large going concern value, in 
the amount estimated by Mr. Hill," and at the same time 
consistently say to you "there is nothing %o0 go through 
my pipe line." 

THE CHSTIRMUAN: No. It. is all going te 
Illinois and East Texas. 

Mr. NOLAM: But if there is nothing 
to go through my pipe line, then I have my capital and I 
say to you what the amortization shall be, the rate of 
return and other kindred matters. 

THE CHALRMAN: vny? If, thewe is motaace 
vo po Gnrough your pipe line, the Life of your field will 
be very much longer, that is all. 

bate NOLAN? nen we are considering 
the Life of the field we must never lose sight of the 
fact, and there is evidence to support it, that if we 

had for oxanple 75,000,000 barrels of oil and it is to 

be taken out at 5,000,000 a year, fur the sake of exemple, 
that does not mean I am going to get 5,0v0,000 barrels 
of oil throtgh my pipe line for 15 years, because we know 
the production of these wells goes down, as if it were a 
graph with a descending line. So in the last years ‘I 

am not going to get 5,000,000 barrels right up to the 
last moment of t:e last day of the last week of the last 
month. It is going to be a decreasing amount over that 
final period, rapidly diminishing. And tht is why we 
have to take a period of time for amortization which is 


within the period given to us as the life of the field, 
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and which takes into account what happens in those declining 
years. 

THE CHAIRMAN: Of course we have, and 

just assuming with us we will try to be sensible about 

that - whether after we have done it you think we have 

been or not is another matter. 

MR. NOLAT!: I am sure you will. I 
certainly do, Sir, assume that. 

THE CHAT AIAN: Leaving that aside, then 
and assuming that we fix an amortization period that is 
sound, if the through put is going to be greatly reduced 

the life of the field is certainly going to be longer. 

MR. NOLAN: And the revenue is going 

to be less. 

THE CHAIRMAN: | The revenue is going tu 

he less. Yes. There is something to be said too, that 

the operating costs will be relatively greater. 

MR. NOLSN: Relatively greater, yes, 
that is a fair way of putting it. 

THE CHAL&MAN: There might be less operating 
costs, but they would be higher per barrel of oil than if 
you had a greater amount of oil going through. 

We NOLAN: IT agree with thet absolutely. 
THE CHAIRMEN: But the fact remains, the 
more you convince us that there is a reduced through put, 

On your own reasoning, the less capital value attaches to 
that which you say should be given a value by us. 

MR. NOLAN: : As a going concern? 

THE CHAIRMAN: As a going concern. 


MR «NOLAN: Which we have taken in, 


through Mr. Hill, into our canital investment. But it is 
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there in money in that amount. 
THS OHA IRMAN: ve were speaking of 


Hill or nothing a time ago, and I am harking back ta 


that. 
MR. NOLAN: Hill or nothing, Yes. 
TH CHAIRMAN: Supposing we said, 


"Now grant Hill had not the benefit of all the evidence 
that was subsequently introduced by you and by ir. 
Harvie to shov the going value he placed upon this 
thing is necessarily quite out of Line, and he could 
not have had that any more than we had - at least we 
won't assume he had because he did not mention it -" 
what then? These are things that I would like your 
views about. 

lim. NOLAN: Mr. Hill has given us 
a period of 10 years over which he thinks this should 
be emortized. If the Commission should come to the 
eonclusion that it is less than 10 years, then I think 
ft 18 fair to #ay that Mr. Hill's going concern value 
was based upon a 10 year period, 

TH2 CHAIRMAN: Yes. Mr. RiP S gale 
concern value was based on a 10 yerr period. & 10 
year period for depreciation, Mr. Nolan? 


MR. FRAVLGY: He did not bring the 


going concern value into it. 


MR. NOLAN: No, that is not the 


proper way to put it. The going concern value as he 
deseribes it is by reason of the connections which 


existed. It is to be fcuhd at Fage 14 of Exhibit "96". 


iN The Pive Line Division of the Royalite Oil 
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"Gompany Limited is a going concern which has 

been in successful operation for more than ten 
yeers, although it has been considered as a separate 
Division of the Company cnly since January 1, 1938. 
It is the principal gatherer and transporter of 
crude oil and naphtha in the Turner Valley field. 
Its property is well maintained and efficiently 
operated by experienced men all of whom have had 
many years of service with the Company. 

In the opinion of the Engineers the small amcunt 
of physical depreciation found to exist in the property 
does not measurably detract from its service value. 

The Division receives the benefit of the utility 
services such as electric power and light, water, 
steam, sanitation and repair shop facilities provided 
by the parent Company at Turner Valley> While a 
proportion of the operating expenses of these 
utilities has been allocated to the Division, the 
Engineers have not attempted to allocate to the 
Division any of the parent com<any's investment 
in these facilities. If they did not exist the 
Division would have to provide them and their cost 
necessarily would be included in any valuation 
of the Division. ‘The investment of the parent 
Company in these utilities is substantial, ap- 
proximating ..1,000-.000. 

For all of these reesons the Division has, 
in the Engineers’ opinion, a value as a going 
concern which is in excess of the depreciated value 


of its physical assets plus working capital. This 
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"value 4S a going concern, necessarily a matter 
of jucgment, is fixed by the sngineers at a 


minimum of 1,700,000 at December 31, 1938." 


THE CHBIRIAN: “hat proportion of 

the total attaches to the going concern value, 
185,000.00? 

MR. FRALEY: ~85,0C00.00e “1p 4s 
rather difficult to follow his evidence there because 

he brought in the value of the Indirect Assets. 

Im. NCLSN: It 18 net dificult for 
me. He takes into consideration the Indirect Assets 

and so he gives 6 going concern value of $185,766.00. 
That is more than 10%. 

THs CHB TROL: Supposing we said all 
right, because of this lesser through put of which we 
have been told and supposing we have accepted the view 
there would he less, we say, well of course not only 

has it a less going concern value, at least not as much 
of a going concern value as it had, but what I am putting 
to you is something more, that the investment, the 
capital upon which any rate is to be given and upon which 
arate of return is to be allowed, is very much less. 

It is no longer e thing of great value. It is just 
getting by. Then, of course, the rate..... 

Pie. \OLAN : The rate of return? 

TH CHAIRMAN: Te rate of return, if 
one accepted thet view, the rate of return would be on 

@ very much less capital investment. Because it does 


not matter wkat money was put into it accepting your 


theory about that, do not care at all. ‘hat is this 
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thing out here worth as a going concern? It is 
worth all the way from scrap up to very much more, 
according to what it is worth ss a going thing. 

Now you cannot sey in one breath, as I see it, it is 
no good, because owing to world conditions it is not 
going to be transporting any oil. Noob as Beane 
transported through it. Ahd in the next breath 
Sav clu 25) 01 very high value and there should he a 


return on that. 


(Go to Page 56356.). 
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Like NOLAN: I do not think, sir, that the 
life of the field or the estimated throughput has any 
bearing whatever on the question of the present physical 
value. I think that is something which we can find ag a 
fact. I think I am entitled to that ag given to me on 
the evidence. 

THE CHATRi AN: But its physical value is no 
greater than its actual value to the user, to the owner 
of the line. 

MR. NOLAN: That is right. 

THE CHAlKuan: And that is determined not by what 
it costs at all on the theory we are now discussing but 
What it is worth today to that owner. Now what is it 
worth to him? If he can only operate it at a loss. 

Whe NOLAN: | Well of course this present day 
valuation theory which we are now discussing has two 
factors--~ 

THe CHALMMAN: The functional thing as one of 
the cases, the functional depreciation that one of the 
cases speaks about, supposing five new lines were put in 


tomorrow, what would this line be worth? 


‘Re NOLAN: Lt would not be worth very muche 
THER CHALIWiAN: Should that be taken into account? 
MRe NOLAN: Edo not think it can be taken ine 


to account now in the figure to be found by the Commission 
as the present physical value of the assets but perhaps it 


coula be taken into account on the additional $185,000, of 


additional going-concern value- 
THH CHATRiuwA N: I did not understand Mr. Hill--- 
MRe NOLAN: Here is what i:r»e Hill does. 


THE CHAIRMAN: Disassociates the value of this 


1% i 
4 
+ i? ct ¢ 
i? nee? 
—- a a2; ~ t 
j 
“~ 
4 ame 
‘ 
.* Tat 

Ae i - Be 4 m of ae } 

3 . “ + ‘ 

i ote “ 

é io o0 7h ~ mt yea 

: Lf 7 hk A ee 

h 
\ ‘ie “a a ‘ , 
} i ULES BOR Gt: ot BN | 
5 4x Aiiseean’ Se ‘ i , 
h he 


z inne 


cave 4 buh 


ar weet boa f Gy ; 
5 PS reagne y nee: et sghabe eke Ae 
LY is an a a ws: t st te , ‘2 
vay Gren hake Bee Poe pete oy Gee sO ORO DAY 
Fee vom Sees wheat in a i 
. eu EN A 8 a: Ae hy i : 
Bale © Rae, " : 
deat OS oe + f ‘ 
Per cons aren he ke 
Z whe See fl ae 4 aouTette eee 
* sins 
SG , ‘ pelark mel 1) bes 4 
ae , TP part) areas ¥ a ie 
ye 2 Wet aaa ey at Fon i 
RA pie US t 
: BU ‘ 
we 4 ae hs f ; 
ae ree en ah sae co 
sh Bates spe te ; ; s yu» 
\ phe ’ h 
* oe 
< Borde +o 
ayes Te ; 
a NENA Uhaetzers * 
Hakeem x 
schitd og i 


eae ons yb te 
a Sepa fie SA i ae + SPR 
aaa? mage 4 i? 
‘ee eae « i re 


on : r j a. ae a 
f po Ae drag © Oe: 
4 el? ] ¥ ie asl t ko + ee “ Ls 
, ' 4 r . 
= : 
* F i, (a 
4 ie a ae ) z i) 
, 4 i bu re al. oS =| oa , 
e 2 , : 
sae rT a i a 7 f 
PRUE ar re a : ¥ ue! f 
wehbe Tas a see 
. \ A iJ ha ~ z " 
re Ss; nie t 4 
. i. a ee 4 
Lg 4 ; ay * : mT a Se: 
+ q : ae 
a ae cea (7 - ee Als tet geal 
Vhs od / cD ra 4 ¥ i ta SP 
ea : 5 
. 4 on ‘ = 
> i at} Sy 
. ' Neo aes 
; Aaa ee 
. ‘ A a 
ves 
. 1 re 
* 4 t BN ; oT hid 
a I if I oe ae af te * Y dade baad 
« ‘ Bak : 
2 rae eae 0 
aye RY we 4 a tas ; 
tem ad ee ee wey a td 
4 ee Bc! Send oh, 5 eg, oh RNS, ia taal 238 ft 
} re Ab Se Pe i ‘ A A P, ee eL Ar oh 
t \ 
4 
> * ta 
ae ay ‘ P mi a mh ee i eo th) 
j T eer eon f i; | 
, o> A Ade att eH) ay A Bey ; BBE 
“ ee Uae aT : 
> sabe a) ea 
Py 
a 
d ne \. 
y raey ‘ ek - 
ad. ey as " i mae 
fi ye ae yp i re, & + iy ‘> \ ne et no 
, vty » La sen Re In = a, Se eS ley Rau sete 
oot aie Pee ae a ‘ 
‘ é peu gee 
i he ¥ 
my Yas ES 4 > i i? ft) rie 
7 4 Th Loe Ae eee OS eG 
r . Lee ae 
+ or 4 Ba 
i , 
ae oh hei son r bd 
+ ty bie teh 4 { : 
» i I vA we 
+ L™ y \ u 
wires ei 4 ‘ 4 ps i 
j i i * A i a, 
eb ~. oN MPa ee ale 
; yh be 


Jnonond, edt. 


fest * 


ment bo 


H-G.Nolan OAT 


CH3 
2 


plant from its value as a going-concern under the con- 
dition at the time at which he spoke of it. 

WR» NOLAN: Here is what Mr. Hill does, he 
divides his $1,700,000 into three items, a physical val- 
uation of $1,454,244, which includes a general overhead 
cost of 10% of §130,336; then he adds to this $1,434,244, 
working capital of $80,000. 

THLE CHA IRi AN: Yes. 

MRe NOLAN: And to that he adds $185,756,as 
the going-concern value which gives him his total of 
g1,700,000. 

THS CHA IRAN: Yes, quite so, but he also tells 
us that the very minute, and that is why he takes 10 years, 
to be safe I gather, the very minute there is no oil to go 


through that line it is worthless. 


MR. NOLAN: Yese 


THs CHALTRiAN: And so it follows on his own state- — 


ment that when there is half the oil to go through, that 


line is only worth half of that amount, even as When there is 


none it is of no value. 
MR. NOLAN: Jell the physical properties them- 
selves would not be half the value, but there would be a 


diminution in the value of the undertaking, in its going- 


concern value. 

MAJOR LIPSHPT: lWwust not his original figure, hr. 
Nolan, that is the $1,400,000, as the case may be, must 

not that take into account Behe value as a going-coacern* 
hiRe NOLAN: No» 

MAJOR LIPSETT:. Just a moment, because he says, if 
it is not going, if it is not going, it has only a scrap 


value and he puts it at about 10% 
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iiR. NOLAN: The §1,434,000 igs his opinion 

of the physioal value of that property now, ona re- 
placawent basis. 

THE CHAI HAN: Yes, but surely operating. 

MR. NOLAN: Operating, if you Tike, butrhe 
adds to that a going-concern value of $185,000. 

MAJOR LIPSETT; If it has an operating value, is 
NOt your original: figure, must it. not have included in’ it 
an operating value, because if it ceases to operate 

then the value of that actual asset becomes scrap and it 
has some value beyond scrap. in that $1,400,000, represen= 
ted by the extent of the operation. 

WRe NOLA QR: I think he has done it by put- 
ting it into two categories, on one side the physical valu= 
ation and on the other side the going-ccncern value, and he 
adds them together and he gets $1,700,000 and I do not think 


there is any going-cooarn value in the 1,434,000 item. 


MAJOR LIPSETT: Tt must be either replacement value-~- 
MR. NOLAN: It is replacement. 

MAJOR LIPSETT: It is that. 

MRe NOLAN: Yes, it is that. 

MAJOR LIPSETT: It is not its value today indepen- 


dent of operation. 

MR. NOLAN: Yes. | 

MAJOR LIPSETT: Because independent of operation its 
value today is only a sorap value. 

MRe NOLAN: But it is what it would cost to 
build that structure, what it wouldecost somebody else to 


build it today. 
MAJOR LIPSETT: Its replacement value. 
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MRe NOLAN: Its replacement value. 
MAJOR LIPSETT: As distinct from actual value. 


The actual value today, I woulda suggest, must be depen= 
dent in some way on its operation. 

Mn. NOLAN: For which we give it a going- 
concern valuee 

MAJOR LIPSET?: No, apart from going-concern. 
MRa NOLAN: No I submit, whether we give it 
@ going-cocnern value to bring it up to what the Chairmen 
says to me is the actual value--~- 

MAJOR LIPSETT: But assuming its replacement value 
to be mre Hill's figure, now if there was no oil passing 
through it today, its actual value would only be a scrap 


walue, I think 10%, I think mr. Hill said 10% of that 


figure. 
MRe NOLAN: Phat is righ te 
MAJOR LIPSETT: Now is not the difference between 


that scrap value and the $1,400,000 dependent upon oper= 


ationse 


hiRe NOLAN: . 1-do not think so. £ think thas 
the operations have nothing to do with this value that we 


are now talking about, this $1,434,000. 
In the Niagara case, Lord MacMillan 


said: "I do not care whether this railway operated at a loss 


‘tags it did' or "whether it operated at a profit", there was 


a losing proposition. 


MASOR LIPSETT: vhether it was a profit or a loss 


it was operating. 


THE CHATRUAN: Is not. that case speaks of the 


tyalue". Now replacement value surely can only be a means 
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of determining the true value at the eel at which any- 
One is speaking. 

Mi. NOLAN: eed S 4" 

THE CHAIRMAN: So we get down to what is the true 


value, surely. 


LiR- NOLAN: Do not call it anything but "the 
value". 
THL CHAIRMAN: The value, and so you go about 


elther doing same bookkeeping or finding out what it costs 
to replace it and then go and sce the visible depreciation, 
but whatever method you use you are seeking out the value. 
MRe NOLAN: Yes. 
THY CHALTRAN: Not some fanciful value, the 
actual value of that thing. Now that depends on what 
market you are in, whether you are ina buyer's market ov a 
Beller's market, aud so I think the dSudicial Committee, 
some of the cases of high authority which you read, said, 
"It is the value to the user, to the owner". 
mR. NOLAN: To the owner. 
THE CHAIRMAN: Yes, to the owner and Isay the 
actual value to the owner of a particular thing, inclusive 
or exclusive of going value, I care not, is very much 
lessened the minute it is shown that the earning power of 
that thing is very much lessened and it is very much ap- 
preciated the very minute it is shown that that thing will 


earn so much more than it heretofore has done. 


liRe NOLAN: And it would fPollows==- 
THE CHA Iki AN: You cannot have it both ways. 
MR. NOLAN: It would follow if mr. Hill puts 


his value on the basis of an annual throughput cf 54 mil+ 


lion and the throughput is 6,000,000, then I have not enough 
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in there for going-concern valuo. 
TH@ CHAIRMAN: You have not enough in there for 
going~condern value? 
MR. NOLAN: No, I should have more, it is a 
better operation than he thought it was: 
THE CHAIRMAN: Yes, but supposing Wir. Hill had 
not, had no knowledge of the fact, when he gave his present 
day value at the time he was speaking, but you are going to 
Bubsequently atteapt to establish, and as you have told us, 
to argue before us, that the throughput of this line igs 
going to be greatly depreciated, surely your earnings are 
going to be greatly depreciated then also, so then that 
thing has less value under the circumstances of a month say 
later than when Mre Hill was speaking. 
MRe NOLAN: Of course I think the difficulty 
is that what we are attempting to do now, is to compare 

on the one hand the physical walue and on the other hand the 
value of something intangible, called "going-concern". 
MRe FRAWLLY: That was all discussed I thirk 
between Ma jor Lipsett and hire Hill as to whether it should 
be $100 or $100,000, it is all in the books pages 2597, 
2598 and 2599, up to 26000, of Volume 19. 
MR.e NOLAN: I do not think that the going- 
concern ee Gan be said to be based on its earning caps 
acity. It seems to me from reading the definition of 
going-concern value that that is a value which is at= 
tributed to the business by reason of the fact that it is 
established and it is invisible. You seo it says that it 
48 the value which inheres in a plant where its business 


is established, as distinguished from one which has yet to 


establish its business. 
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THE CHAIRMAN: In short, you say it is some+ 
thing quite distinct from "good-will"? 

MR. NOLAN: Oh yos, very different. 

THE CHAIRMAN: ; Granted all that, but my propos- 
ition is that the present day worth of an asset cannot 

be disassociated from its earning power. 

MRe NOLAN: That would be right but we must 
not measure that earning power by its going-concern value. 
THA CHALTRA WN: Oh noe Let us say it is worth 
sO much aS a goling-concern. Wow that is including going- 
concern value and everything else you can think of, it is 
worth so much, the actual value is so much. 


MR. NOLAN: Yes» 


THE CHATRIAN: Then it happens that over~night 


its earning power is diminished by one-half, has it the 
Same actual value? 

MRe NOLAN: Yes, £ would say in answer to that, 
in the $1,700,000, the earning capacity is not now included, 
the earning capacity is not now included, and I would say 
furthers 

THE CHAIRMAN: Then why does Mre Hill tell us, if 
I may again interrupt--<- 


MR. NOLAN: Yese 
THE CHAIRMAN: That because there will be no oil 


to go through after a period, it is a valueless thing, 


worth only scrap, 10%. 

WRe NOLAN: Because he wants us to get the 
money back on the present physical value within that period. 
THE CHAIRMAN: But because your line i8 of no 


value after that period. 
MR. NOLAN: After that period. 
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THH CHATRMAN: Yese Well then, iS he not taking 
into account what it can earn when he says 'You have to 

fix a rate for us to get our money back within the useful 

ie ot thet. lino, while itetis pulling oll through it 


will be terrible not to give them their money back within 


that period", surely he is taking into account its earnings, 


its power to earn, because he says "ithen it is powerless to 
Soa iy benno. good". 

MR. NOLAN: Not their power to earn; he is 
taking into account that period of time eh which there 


Shall be returned to me my investment in physical assets in 


the property and that is a different thing. 


THE CHAIRLAN: why does he fix that time? 
MR: NOLAN: Why? 
TH CHALTAMAN: Because there will be no earnings 


after that» 

MRe NOLAN: Because there will be no earnings 
after that. 

THS CHALRMAN: And he said "it would be too bad 
if you leave me with something for which I have not been 
recouped, which has become nee 

MR. NOLAN: That is right and you should have 
your physical assets valuation returned to you within that 
period « 

THE CHAIR AN: So I say if it is valueless when 


there is no oil to go through, it is less valuable when 


there is only half the oil to go through that there was at 


the moment when he made hig calculation. 

MAJOR LIPSHTT: In other words, Mre Nolan, its 
value disappears. not because 10 years has expired, but 
because oil has ceased to go throughs 


MR 6 NOLA Ne Ye So 
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MAJOR LIPSET®?: And if that oil ceased to go 
through today its value har expired today. 

MRe NOLAN; -that is right but--- 

MAJOR LIPSET®; Jusc as mush as it would ten 
years hence. 

MR. NOLAN: Bub Mrs Hill didi notepegeied 
earning power in the $1,300,000. 2% is not now toere. 
MAJOR LIPSET?: No, but he says conversely that, 
but for carning power, it would only be worth 10% of that 


money because it would only be scrap. 


THS CHAIRMAN: Yes, so he must have 
MR. FRAWLEY: He must have put it in. 
THE CHATRMAN: S° the other 90 must have been 


accounted for by its usefulaess. 

MR. NOLAN: Let us see what he gays, Volume 
19, page 2597, I think he is answexing Mr. Commissioner 
Lipsett: 

"Q. Does not thst bring you back to what f was 
putting to you that your figure of $11,700,000 
veally depends on the earning capacity which de~ 
pends on the rate? 

Ae It depends on the rate being fixed at a point 
that will permit of the Company sarning a 
reasohable sume. Lf it has that sit iavbl yt 
can expect. But I have not capitalized the 


earnings in giving my $1,700,900. I have ad- 


allowance for the fact this Company enjoys 
these utility services, but I say on account 


of the fact that it does enjoy these Services, 
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"and because it is a live institution with ee 
power; it has a value in excess of the figure shown 
in the two ¢olumns I have listed theres I have 
made no attempt to capitalize earnings, If we 
were to capitalize earnings over the past period 
we would arrive at an entirely different figure, 


depencing on the rate of capitalization we use." 


MRo FRAWLEY: You do not mind going on. 
THE CHAIRVAN: That is not what we have been 


talking about though, is it, capitalizing earnings, 
MRe NOLAN ; That is what you have put to me, 


because you say in my $1,700,000 is earnings. 


MAJOR LIPSHTT: No, operations. 

THE CHAIR Ali: No, no. 

MR. FRAWLEY: If you do not mind going on. 
MR. NOLAN: This is to Major Lipsett. 


™. Let me just try and work it out in my own way. 
We are agreed on this. If the earnings were 
only $100.00 your capital value would disap- 
pear? 

A. If that is all they could ever pay, with what~- 
ever management and win tever skill? 

Qe Yeso. 

A. Serap value. 

Qe shea valuee Phen if the earnings were say 
100,000.00 a year, that is the net earnings? 

Ae $100,000.00? 

Q- Yes? 

A. It would have earning power then» 

Qe It eis have earning power then, and in that 


case oh your three years' basis would not that 


_ 


ee 


yes 
cd 


a 
a 
ta2 

£ 


Pa 
er 


t 


ke 
ve ad 


i 


Xf 
iS $3 


oe ns 
5 Sa 
y f 


& 
be 


234 : 
‘eS m2 

3 ae 
ae ae 


e 
f 
ats 


. 
» 
! 

te 


ay 
ey 


« 
he 
MF 


9) 
2h 
Mer 


2% et 
ring oa 
est ef 


hove 


1a 
t 


ted 
* 


iG 


> 
< 


oe 


yw 
= 


ie 


* 


ae ea 


anes 


od 


(eR! 
ey 


ae 


ee 


a 


* 
, 


y 


” 


HeG-eNolan 


C=3 | Coe 
1 9946 


"bring us to a capital value of about $300,000.00? 

Ae On a capitalization of earnings? basis, yes, but 
[I @id not use that. 

Qo [ am not tying you down to your figures, but I 
am trying to think is up and work it up with 
your help? 

Ae If this property could only earn $100,000.C9 a 
year, its going value would only be 6% for in- 
stance. Lt would still have many elements of the 
going value» ft would be alive. ZEt would have 
earning power, and I think it would be considered 
substantially as = have considered it there, be~ 
cause £ have not added anything for capitalization 
of excess earnings. 

@- Do you say that the figure would be the game whether 
the earnings ioe: §§100 -O00F 

Ao Noe 

Q Or $100,000.00? 

Ao No- 

Q- Or $400,000.00 or whatever it is? 

de I say it wevld have made no difference in my going 

concern figure there as between $100,000.00 and 

$400 ,000-00, because those are both = 9100,000-00 

is roughly 6%. You can fix a 6% return here and 
I do not believe you would be confiscating the 


Company's propexty» But I have not attempted to 


capitelize any earnings whatever. J assume the 


: 1 “1 4. e . 
Company has earning power and that a faer rate will 


be ses by whatever body sets the rate and the 


. . oe at , ri » 5 = VW Ut 
Company will »e permitted to exist aad earn money. 
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MAJOR LIPSATT: You'see, ur. Nolan, on that he 
says he assumed the company has earning power. Does not 
that denote an assumption that o71 in approximately the 
present quantity, will continue to pass through the line? 
Mike NOLAN: No, 10% practically the same 
quantity, but that oil will go through and that it will 
earn money. 

THE CHA Ik:.AN: You think he does not care how 


little or how much, so Long as some vil goes through? 


MiR. NOLAN: aS long aS it earns. 
THs CHATRAN: It does not matter what it earns? 
MR. NODAN: The physical is still there until 


the end of the period when the oil runs out and it becomes 


sorap. 
MR- FRAWLEY: Just a Gouple of questions on he 
says--- 

MAJOR LIPSETT: Yes. IT interrupted. 

MRo FRAWLEY: You stopped at the top of the page. 
MR. NOLAN: 


"9g, Well, supposing the facts were that say two 
hundred or three hundred thousand dollars capital 
were originally prov ided for this company and 
th; all this other superstructure has come out 
of this rate in the past, would we be treating 
thet company fairly to give them the full reo 
turn on their ¢%200,000.00? 

Ae And no more? 


@. And wish them "Good luck" in the excess they have 


got in the meantime? 


Ae Noy air, you would “estroy whatever going value the 


= ete 
Pa 
’ ray 4 ji 
iy 2 : . 
= : : 2 oe > . 
aed 3 Be 4 Wwe , mith * 
. tide i ‘ 
| i fanwiro, ied ayaa | 
Naa oie ‘ ia ne Tei) oe a Su Riv y ae Bee 
ened f = a h am 
. , he ‘ 
hh sfones sad? 
- s t t ay 2 ees! ’ 
a Eun ae i ‘ et are - 
set . 
ee eee 2 . 
\ RES Lik W ri 
; Tes Ag - 
Hie { * VkTow “a +. 
art ; ul a8 Me 
i y ee #i h a ay 
¥ a < ieee 
) “hd 
=, 
: 6 sul 


pe tsk 
Hae Ge 


H.G»Nolan te BGAG ~as 


C=3 
LS 


7 company might have by that attitude. You would, 
in effect, consifcate $1,300,000 of this com= 


pany ’s property." 


THE CHAIRMAN: That is past profit he is talk+ 
ing about. 

MR. NOLAN: Is that where you wanted me to 
read? 

MR. FRAWLEY: That is enough there. 

MR. NOLAN: You see I cannot disassociate my+ 


Self from the judgment of the Privy-Council in the Niagara 
CaSGo 

THE CHATRHMAN: You sa'y there is something else 
that should be read? 

MRe FRAWLUY: There is something that should be 
read at page 2995. just a couple of pages before, about 
the middle of the page. 

MRe NOLAN: Towmdtinveads 1u4.Eand- thie ie Con- 
missioner Lipsett: 

"Qo. I perhaps might make it a little clearer. I am 
hot trying to put a catch question. If there 
were no profit oz no throughput providing 
profits. the value of this concern would be its 
serep value? 

A. Salvage value. when this company ceases business, 
ceases to operate, it will then only have what cam 
be realized from the disposa~ of the materials 
left there. a salvage value> 

Qo As against that today iu your opinion it has a 
value of $1,700,000 90? 
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"Q- What I am asking you on that igs, does not that 
depend exclusively on profits? 
Ae. No, Well you mean any extent of profit? I feel 
as long as it has earning power and is a live 
business, it must be considered at a value some- 
what in cxsess of its bare bone value. That is 
it has component costs making up this physical 
plant.. Because it is alive, organized and :oing." 
And.then TI think IT read on from there, and I say wpon Mr 
hili's evidence as long /i+ has earning power we are entitled 
then to a valuation on the present physical value of that 
property,.with no diminusion whatever so-called. 
MAJOR LIPSETT: supposing I put this case, Mr. 
Nolan, hypothetical case, supposing that this company that 
we 8ec in the papers that is going to drill the Home 
Droperty in Turner Valley, put ina pipe. jine.cf their.own, 
and supposing the British American Oil Company put in a 
Pipe line of their own, do you say then that this property 
would have the same value that it has today when it has 
practically a monopoly of the whole pipe line business? 
MR. NOLAN: Well let us suppose that in two 
years: from now they do that thing, that has no effect on 
the value of my property today, it has no effect until that 
happens. 
MAJOR LEPSETT: jell have you not beem arguing all 
along that you should take this prospestive threat of 
O11 1+ competition in in fixing the rave? 


MR. NOLAN: Of return, the rate of return, 


Which is an entirely different thing from the physical 


capital value of the company and I say again in the Niagara 


case they lost money~-- 
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THe CHAIRMAN: You say the capital value re« 


mains the same? 


liRe NOLAN: Yese 

THE CHATRMAN: Although it has less power to 
earn. 

ik. NOLAN: Yes, the railway lost the power, 


they never earned a dollar. 

THE CHAIRMAN: But it does not stack up with the 

other proposition, what is this thing worth to the owner, 

because it is not worth the game to the owner if it cannot 

earn a dollar as if it could earn many dollars, and I 
would not care how many people said the contrary, for my part. 

MR. FRAWLEY: Counsel may say so, but ir. Hill 

has not said so. 

MiRe NOLAN: That what? 

MRe FRAWLAY: Mre Hill has not said it has the 

same value if it has no ability to ourn. 


Mk. NOLS: ‘ He said he has not capitalized 


the earnings: 


MRe FRAWLEY; Then he turns around<-- 

MR. NOLAN: However that is my position. 

THE CHAIRMAN: Yes, I understand it. 

MAJOR LIPSETT: Just before you pass from it, you 


dealt with pages 14 and 15 of Mre Hill's report and I wanted 
to ask you about the $185,000 which is added as the going~ 


concern value. 


MR. NOLAN: Yes, where did I get that? 
MAJOR LIPSETT: Pages 14 and 15 of Mr- Hill's report. 
MR. NOLAN: Yes, I have that before me. 


MAJOR. LIPSETT: He deals with the various articles 
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which we have described as the "indirect assets" and 
"indirect utilities". 

MR. NOLAD: 7 Yese 

MAJOR LIPS: which costs the parent Company 
approximately a million dollars and then he goes on to 
Say for all of those there is this extra going=concern 
value which is worked out at $185,756. 

MRe NOLAN: Yese 

iWAJOR LIPSHTT: Now does not that $185,756 in go 
far as it is related to these indirect assets, does that 
not depend entirely on the arbitrary decision, or the 
arbitrary good-will of the parent company, that these in- 
direct assets mi. ht be taken away tomorrow, if the parent 
company wished to do ite 

MR. NOLAN: Yes, and if they did we would have 
to then create a new capital structure for the pipe line 
department in order to establish facilities of a like kind 
and character to furnish the necess“ry power, light and 
water for this operation. 

MAJOR LIPSETT: Yes, but then so far as your 
value today a8 a going-concern, your value today is 
$185,000 less thun lire Hill's figure, is it not? 

MRe NOLAN: No, my value today of y185,000 
takes into account the fact that I do have the user of 


these utilities, that is in that. 


THA CHAIRMAN: But it is a right which, it pre- 


supposes a right which has a value. 


WR. NOLAN: Yes. 


THE CHALHuAN: And so far as we know that is not a 


right, it is something that may have been, something grat- 


uitous in times past, but we do not know that it will continue. 
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MR. NOLAN s- There is no reason ta suppose 
it won't. There is no evidence to indicate it won't. 
Tt is all one company. | 

THs CHaLRMAN :. Theat ci sumbeh t: 

MR. 2 ULAN: The company owns the assets 
and all departments of the company use *hem. One 
department user of it, I think, has no more valuation 
than the user of..... 

THE CH..LRMAN : But in relation to what is 
charged for it, you see, that is a matter of what Mr.. 
Burns. may do to-morrow, charge to that pipeline for 
its user of these assets, to the pipeline department, . 
I mean. It. hes heen so arbitrary and one cannot 
criticize it. It is all the internal workings of one 
company. 

MR. COM’ISS IUN™R DigsnrT : bp the pipeline “division 
for the future is to be treated as a separate entity 
fen a7, e7tner hos 2 right ‘to these or'-1t has nov. 

You are asking us to assume that it would be given 
that to which it has, in fact, no right. 

MR... NCLAN: ) J @Masking VOU ss.s.<0 

THE CH.ITRMAK: You are asking us to put 4 
value on 24 right that it may om may not have. 

MR. NULAn: . All right,.if it hes not 
got that right then we are going to put something else 
in the capital structure to create these utilities for 
the service of this pipeline. 

MR. COMMISSIONER LIPSETT:. You could not do that, could 


you, if we took the value to-day, because they are not 


+ 
~ « \ 
tiie id Cy a 
2 
Pas 
ae ie 


“ - ' Doar ES « 4 % 
4 : nel? Rest OTS B's, : 
i} ae 
nye 
: rs Re fe 
> Se a Pe Ga) + 
Ve o oe. a 


7 HeUeou eee ist inee''s 
oan. Ate ae al Pere 


Roh 


~ 


rs Ge Nolan. ~5653- 


there to-day. 

MR. NOLaN: NO, but it is an increased 
capital expenditure required in the year 1939 to bring 
this pipeline operation up to a point of efficiency 

to serve this field. Increased annual capital expendit- 
ure. 

THE CHAT RMAN: It would be very much more 


af they had’ Gorprovidce their own utilities. 


ine NCDANs It would cost very much more. 
TH. CHal RMA’: Yes. 

bik, WULANS Yes. 

TH CH..TRE iT: we have no evidence of that. 
MR. WULAN : Atter sail. 11 we were under 


the Board of rublic Utility Commissioners or any other 
body, they will have something to say about the amount 
that iS being paid by the public utility for the use 
of this, that or the other thing, will they not? 

THE CHal RMAN: Yes. I think they would do 
everything eae provide the funds for this depart- 
ment to go and provide themselves with that utility 

if they could not get it at a decent price. 

MR. NOLAN: | ‘That is right. Of course, if 
nobody wants to change the existing state of affairs 

I am cantent, and the utilities are now in use. 

THe CHAT As : Yes. Well, I think we under- 
stand your position about Mr. Hill. 


BRe It LAN: Now, I was referring to Mr. 
Justice Butler on page 22 of the brief: 


"The deduction was not based on an inspection of the 


property. It was the result of a ‘straight line! 
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Hi Gs Nolan, 


calculatioh bised on age and the estimated or 
assumed useful life of perishable elements, The 
commission's resort indicates that the nroperty 

is well planned, well maintained and efficient. Its 
chief engineer inspected it, and estimsted its con- 
dition by giving effect to results of the examin:tion 
PUreosae Oooo the OrToOper ty. «ee. + 

“The testimony of competent valuation engineers who 
inspected the property 2nd made estimates in respect 
of its condition is to be preferred to mere 
calculations based on =verages and assumed 


probabilities. The deduction mide in the City's 


estimate cannot be approved, " 


THE CH:L Rian: What was that, Mr. Nolan, please? 
MR. NOLAN: What deduction was made? 
THE CHal AMaAl: No, what comesny was under 


consideration, was it an electric light cr ° natural gag 
or something that the public have to have? 

Whe ICL oN: It is an appeal to the United 
States Supreme Court by iicCardle and the Indiana 

sublic Service Oommission from a decree granted by a 
the United States District Court of Indiana at the 
instance of the Indianapolis Water Company, restraining 
the enforcement of a rate fixed by the Commission for 
the Municipal water supply. The Water Company was 
Operated for some time at the rate fixec and made an 
unreasonable return. The lower court granted the 
injunetion on the ground that the rate fixed was so low 


that it was confiscatory and the United States Supreme 
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Court dismissed the appeal. That is the story of the 
MoCardle case. 
Now, in this West'yv. 
Chesapeake Telephone Company ease the United States 
Supreme court held that a valuation of the plant of a 
telephone company for rate purposes arrived at by 
deducting the depreci:tion reserve from book cost anda 
adding to the difference an allowance for working oapital 
is so arbitrary as tO violate the due process provision 
of the 14th amendment, Mr. Justice Roberts, speaking 
for the Court, at-pages 1650 and 1651, states: 
"AS already stated, the District Court condemned the 
method pursued by the Commission, and adopted one of 
its own, This consisted in deducting the company's 
depreciation reserve from book cost and adding to 
the difference an allowance for working capital. 
it is true that the court discussed the comrany's 
evidence as to cost of reproduction new, less 
depreciation, but did so only to indicate its dis- 
approval of certain large amounts embodied in the 
total claimed and to reconcile the figures with its 
own estimate. A careful reading of the opinion leaves 
no doubt that all other measures of value were 
discarded in favor of cost less depreciation reserve. 
It is clear that in @ period of low prices costs 
incurred when the orice level was much higher ore not 
a safe guide in appraising present value. The court 
80 conceded. The depreciation reserve was built up 
on the straight line theory. The comv-any asserted 


that the amount of the reserve did not represent 
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observed and accrued depreciation at the date of 
valuation, 2s much of the votal. consisted of funds 
provided inanti¢ipation of future depreciatisn and 
obsolastences The Court agreed and further found 

that on account of decreased demand for ari with 
consequent diminishment of obsolescence, the per- 
centage Of reserve had in recent years sharply increased. 
The question of going value was the subject of con- 
troversy. The court recognized that this element 

must be considered, but refused to make any separate 
allowance for it. 

What the court did in fact was this: It found that 
book cost less astual accrued depreciaton would 
probably give to high a figure. It sought to correct 
the probable error by deducting from cost the entire 
depreciation reserve, though conceding this exceeded 
actual depreciation. It felt that this large deduction 
would .2lso redress any excess of cost over present 
value: and finally. it said the result of its methoa 
would be appropriate to allow for going value........ 
The opinion in essence consists of the conclusion, 
that, all the circumstances considered, it will be 
fair to appraise the property at cost less deprecia- 
picked reserve. This rough and reacy approximation or 
value is as arbitrary as that of the Commission, for 

it is unsupported by findings hased upon evidence. 

For the reasons stited we cannot sustain the District 
Court’s valuation. We have shown that the Commission's 
order violates the principle of due process, as the 


measure of value adopted is inadmissible," 
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Now, that brings me to the point of whether o9 not 
a plant built from the proceeds of past surpluses 
or excessive profits is to be included. 
in Spokane v. Northern ?Pacifie 
Railway Comzany Pg O9} 1S Te CC. pepe: SVE te 
which svhitten makes reference at page 706: 
The interstate Commerce Commission stated that 
im fixing rates for the future it shiuld not make 
rates for the puroose of distributing a large vast 
eceumul: ted surplus to the public. 
Commissioner Prouty, in writing the opinion 
of the Commission, states: 
"There is no absolute test of a rexsonable rate, 
and the government his supplied none. Dyring all 
this period the excess has gone into the property, 
which has gradually become more valuable, and this 
increased value has reflected itself in the market 
orice of the securities of that Company. I1t is 
impossible to restore what has been improperly 
taken in the way of excessive rates to those persons 
from whom it has been received. The Government, 
under those circumstances, cannot lay hold on 
this surolus as a fund held in trust for the public." 
In Grafton County —Lectrics 
Light & Power Company vs. State, (1915 C) P.U.R. 1064 (i .H.) 
Judge Peaslee at p ge 1069 states: 
"It is urged by counsel as a further reason for 
denying the petition that the public has some 
vague interest in the surplus which has been 


aecumulsted, so that it may deny to the owners the 


full enjoyment thereof. The authorities are clegr 
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that the surplus is the property of the companies. 
Citing cases. Since it is their property, it cannot 
be taken from them directly, nor can they be deprived 
Yt 2% indirectly, either in whole or in part, by 
denying to its owners the right to use it as they 


could use their other property.‘ 


Then there is the case of 
Reed v. China Telephone Company, {1920 Cc} TF. U. R. 386, 
which has already been referred to by my learned friend 
Mr. Frewley. 
mie therefore find that for the meee cr this 
case the fair value of the property which the 
company is uSing in its service to the public 
is the sum of $20,000. as above stated the sum 
which the company originally invested was $10,000 
and the balance of approximately $10,000 consists 
of accumulated earnings in excess of dividends 
actually paid and respresents an amount which, 
aside from the proper amount to be deducted for 
depreciation, could have been distributed to the 
stockholders in the form of dividends, Having 
invested one money in property and put that property 
inthe service of the sublic, the company 1s 
entitled to a return thereon in exactly the same 
manner that it would have been entitled to a 
return had the money been distributed to the 
stockholders as dividends and then invested hy 


the same persons through the »urchase of additional 
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stock and the same money put into the same 

property and the latter put to the same use, 

in other words, the present owners of the com-any 

having produced a property which is being used 

in the service of its custamers, the value of that 

property in the yardstick whick we must use in 

measuring the return to which the company is 

entitled." 

Then in City of Erie v. Public 

Service Commission, (1924 D) Public Utilities Reports, 
at page 89, Judge Kephart of the Pennsylvania Supreme 
Court at page 97, says: 

"It may be the property representing this total 

value was secured largely from earnings received 

foome tne rete payer, but that does not chenge its 

status as private property so as to eliminate it 

from the rate base. It is not for that reason 

to be discriminated against." 

‘Then on the question of 

Working Capital Whitten says this at Volume ®, ~ ages 
1519 and 1520: 

"Besides the plant used for rendering public service, 

a utility requires working capital. This element 

is distinguished in sccounting systems from fixec 

capital, the latter being represented by land, 

permanent, structures and intangible investments.... 

In Sey on for rate purposes, working 

capital toes the form rather of a reasonable 

allowance than of an appraised value of things 


founé in the possession of the utility. For one 
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thing, the specific things and items which make 
up working capital are impermanent and sub ject to: 
wide seasonal and other fluctuations, For rate 
purposes working capital may be defined as the 
amount of capital which the investors are required 
to put into the business over and above the 
investment in plant and intangibles in order to 
eover the gap between cash expenditures in the 
production and delivery of service and the collec- 
tion of the revenues from the sale of service," 

In Ohio Utilities Company v. 
molren Utilities Commission of .hio (1925),.267.U.S. 359 
and 69 L. ed , page 656, the United States Supreme 
Court held that in absence of evidence to the contrary, 
the commission cannot arbitrarily reduce the estimate 
of its own engineers as to the necessary working capital 
of a public utility for rate-making purposes. 

Then in the McCardle case, to 
which reference has been made so often, Mr. Justice Butler 
said: 

"Por working capital, the Commission's chief 
engineer included }102,997 to cover miterials 

-nd supplies. He did not include anything to 
cover cash working capital. The commission adopted 
his total and added $135,000 for cash, making 
$237,997 in all. The testimony of the company's 
witnesses supports a higher figure, and there was 
no other ie on the subject. The amount is 


low when comp red with those included in other eases." 
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THe CHATRMAN: What did they do in that 
case, increase it? 
MR. NOLAN: They increased it; whatever t's 
company's figure was. No, the chief engineer for the 
comilssion included nothing for cash working capital, 
but the Commission took upon itself to add $135,000. 
for cash and made it $237,000. The testimony of the 
company's Witnesses supporte’t a highcr figure am there 
wes no other evidence on the subject . They did not 
change it. They just left it at that $237,000. 
MR. COMMISSTIONGR LIPSETT: In tht case the Commission 
exercised their own discretion as to the working capital, 
did they, Mr. Nolan, notwithstanding the only evidance 
sun vorting a higher figure? 
MR. NOLAN: i Will have to Look at that 
Td just see what they did in the end, to be sure whether 
they went outside of the evidence altogether and found 
@ figure af their om. Then there is the Illinois 
Commission ease v. Public Utility Service Company of 
Northern Illinois. The Illinois Commerce Commission 
at page 35 stated: 
"The amount of working capital upon which a 
Wtrlity is entitled to earn is, in our opinion, 
the average amount of its actual investment in 
operating expenses during the year, plus necessary 
prepayments and working funds, including a reason- 
ab le amount to be maintained as bank balances, 
and the materials and supplies required for 
Reevaticns” 
Now, in the United Gas Public 
Service Co. v. Texas, (1938) 303 U. S. page 125, ond 


82 Lawyers’ Zédition, page 702, Chief Justice Hughes 


a 


. 


-5662- 
H. G. Nolan. 
speaking for the United States Supreme Court, summarizes 
(with approval) the instructtions of the Court below 
to the jury, as follows at pages 711 and 712, Lawyers! 
Haitison: 
"That by ‘fair return' was meant th2t the appellant 
wis entitled to exrn a rate on the present fair 
value of its property which it employs for the 
convenience of the public ‘equal to that generally 
being made at the same time within the same general 
part of the country upon investments in other 
business undertakings which are attended by like 
risks and uncertainties'. That the rate of return 
Should be reaonably sufficient 'to assure confi- 
denc? in the financial soundness of the utility 
and Should be adequate under efficient and econ-- 
omical management to maintain and support its 
eredit and enable it tc raise money necessary 
for the proper discharge of its duties.” 
That by ‘fair value' was meant 'the reasonable 
worth of the property at this time that is being 
used and useful in the public service'. That 
by ‘used and useful' was meant that it embraces 
all the property ‘actually being used! in that 
service and also such property as was reasonably 


necessary to permit ‘continuous and efficient 


service.'! 


That by ‘operation expenses’ was meant such 
expenses as were incurred in the operation of 
appellant's property in furnishing gas to the 


people of Larcdco. 
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That by tenia depreciation!’ was meant the 
amount per annum that was reasonably neces- 
sary’ to compensate for the wearing out 

and any necessary replacements and retire- 
ments of appellant's pwvoperty- 

That by 'reproduction cost new’ was meent ‘the 
Gost to the owner under the sonditions which 
may reasonably be expected to exist if the 


property were to be 1eproduced now. 


That by ‘going valus' vas mesnt the added value 
of appellant's property as a whole, used and 
useétul Tor serving the City, over the sum of 
the values of its compcnent parts by reason of 
the fact that it is an operating, assembled 

and established property functioning with a 
trained personnel a co-ordinated plant and 
property with customers attached and its 


business established.” 


Metis L think a very useful case, Sir. It is very 
recent and it does give us those definitions of such 
matters as feir return.fair value, operating expense, 


annuel depreciation, reproduction costs new and going 


velue. 
Mee BRADY: He seems to think we 
Must have some customers for @ going value. (ra 


the meantime Mr. Chambers obtained the report in 
Mefrdle v, Indianapolis Water Company) - 
Tia CHAIRMAN: Does that case disclose 


what happened? 
SGourt found that the 


as 


MR. CHAMBERS: The 


so iar 

any <4 
suis 

Gigi 

ws ats 
Ria 
i 
> iy 
bt ng at a a 
eS, eth ‘ ceo spHo, “a obs 
= 4 re aaa / 
gatas | Seite 
Oita Wea fate 
ee 
Need ‘ 
i 

h a . Oh i Me ace & 

! : * a ae Ee , 

i il bee 3 

« coef * ieee 
CCG | ig GLAM Bk RAR bs ae Nt 

gO MMR Ee As aging sete TAR RPT ne 8 aNd 7 ~ et 


Rai , citi h ‘ Sarophoeis nae 
ieee Bu ft ea ; 
‘: % UO a ii i ne A 
ae 298008 2, 
es Te ‘ 
+ 


My braid Bing. an 
ie ; en. ies Peay 


P¥inz 
f ; Nf iste 


4° 


rae 


Ph 6) a i (a So p aude Seteona enemy Ta 
Sob eae igh" “ave ae f nit | 


ve bts tu wie, at Ng ih, Sey a 


we iat 


ote 


afi i 


ORE i 8, pile: bounongea.nay cael: 


Ronse 
ae; | Aa 


| ‘at er ee Cie ay as fae i " 


tev ee, ‘sates, oy ae 0%, se: ramps 


me nes te au 
ree 


FP a “4 , , \ i « cs 
' oa : ‘ ¥ foe * hs a pets r ise 
‘. : . vt. 
1 7 


A: Jit as 


Wine 
13 


H.G.Nolan. -5664- 


total amount found by the Coniwission was too small and 
they raised it from ,15,000,000.09 to 519,000,000.00 

odd. They did not say as to the propriety of any one 
particular thing. All they found was tht the Commis- 
sion totalling the amount wis too small. In criticising 
this working capital they merely were cnmuenting on what 
the Commission had done. 

THE CHAIRMAN: ‘hat is the meaning of 
this. The testimony of the Company's witnesses supports 
the higher figure, and there was no other evidence on 

the subject. The amount is low when compared with those 
included in other cases. hetedid new do; ish ath LT 
want to know. They do not deal with it at all‘ 

i .NOLAM: That whole paragraph is 
quoted and then they go on to something else, and say 
"The Commission Number 6613 discussed the Company's water 
rights," and that has got nothing to do with it. That 

is from the judgment of the Court which was delivered 

by Mr. Justice Butler, Mr. Justice Holmes concurring, 

and Mir. Justice Brandeis dissenting. They do not seem 

to return to that question of working capital, but I 
will examine the case and I will see what it seys. 

MRe FRSULGY: There are three or four 
references in \hitten to that very part of it. 

THS CHAIRMAN: At what page? 

MR. FRASYLGY: “Whitten refers to this 
thing of a going concern at Page 1291. 

™R,. NOLAN: We are talking about 
working capital. 

MR. FRAVLSY: That is dealt with at 


Peges 1570 to 1573 of “hitten. This is a little para- 
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graph in Vhitten, if I may read it. "In re Indianapolis 
“ater Company, the Indiana Commission revised this 
valuation for rate making purposes by excluding certain 
non-operating property, and reducing the amount ellowed 

for going value and water rights with which the. cash 
working capital allowance was merged. Upon appeal to 

the United States Supreme Court from a judgment of 

District Judge Geiger, enjoining the enforcement of 

the Commission's order, lir. Justice Butler sustained a 
total valuation-of »19,000,000.00. In doing so he 

restored the separate item of ,135,000.00 for cash working 
capital and remarked that the total allowance of (237,997.00 
to cover both cash and materials and supplies was low. 

TH! CHAIRMAT: He res: cr3d the lesser 

Sum and said the greater was low, is that what 1 get? 

ihoae FRALEY: In doing so he restored 
the separate item of .135,000.00 for cash working capital 
and remarked thet the total allovance of »237,997.00 to 
cover both cash and materials and surplies was low. 

TH? CHAIRMAN: Oh it had materials and 
Supplies in it, the $237,000.00% 

™. NOLAN: Yes, because part of it 
was »102,000.00 of materials and supplies, and the Com- 
mission Engineer gave that figure but did not include 
anything for cash working cepital. But the Commission 
took his 102,000.00 and added 4135,000.00 for cash 
working capitel, making a total of ,»257,000.00. 

M. COMMISSIONUR LIPsZT?: They took that .,165,000.00 
although the Company's witnesses, tip only evidence on 


the subject, was for a higher figure. Is thet not correct’ 
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ae 

a. The Supreme Court accepted that 135 ,000.00? 
mR. ee ect / Yes. 


THE CHA IRLAW: ‘dell we will resume 


i Monday at 2 o'clock. 
Ut this stage the Hearing was adjourned to Monday, 
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MR. NOLAN; irs Chairman and Mr. Commis- 
Sioner, at the adjournment on Saturday we had «sane to 
the 28th page of this brief of law that we are subnit- 
ting to the Commission and that brings us to the fifth 
head of "what should be included in the rate” and I may 
Bay that it will not take very long to quote the auth- 
orities because they are about three-quarters exhausted. 
In fixing the fair rate to be 
charged in the future by a public utility company it is 
submitted that the rate so fixed should be so computed 
as to provide an annual gross revenue to take care of the 
following: (1) Operating Expense, including Taxes; 
(2). Annual Depreciation; and (3). A Fair return on 
the value of the underteking, and then there is a note 
that in many of the cases the annual depreciation is 


regarded as part of the operating expenses~. 


Now dealing with them in order, 
(1). Operating iixpenses and Taxes, I refer first to Pond 
on Public Utilities, 4th dition (1952) and if that ed- 
ition is not in the library it will be made available, 
Volume 2, at page 1048: 

"Tt is axiomatic that the expense of operation and 
maintenance, which is always required to furnish 
efficient service, must be met out of the proceeds 
received for the service rendered, because this ex- 
pense is necessary and must be met as a condition 
precedent to the continued naintenance of the bus- 
iness and its operation necessary to furnish its 


gervicee Where this element is not properly recog- 
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"nized the service necessarily suffers and the plant 
depreciates with the result that in a compe.ctively 
short period the service becomes unsatisfactory and 
entirely insufficient. To enjoy satisfactory and 
Bustained service operating and maintenance costs 
must be met fully and fairiy". 
And then in Barnes whose volume is entitled "Cases on 
Utility kegulations" (1938, dition at page 620), it is saia: 
"Bhe regulations of operating expenses of the independent 
utility presents no serious difficulties. The expense 
records of the past afford a presumably accurate guide 
to necessary allowances for the future. Changes in the 
general price level may require revisions in the operate 
ing expense allowance, but the essential facts are not 
commonly in dispute". 
And then in the Board of Public Utility Commissioners and 
the New York Telephone Company case, (1926, 271 U.S. 23), 
70 Lawyers' dition, Mr. Justice Butler at page 812 of the 
Lawyers! Edition, states: 
"The Company is entitled to just compensation and to 
have the service, the customers must pay for it. The 
relation between the company and its customers ix not 
that of partners, agent and principal, or trustee and 
beneficiary. The revenue paid by customers for ser- 
vice belongs to the Companye The amount, if any, re- 
maining after paying taxes and operating expenses, 
incluéing the expense of depreciation is the company's 
compensation for the use of its property". 
In the Fort worth Gas Company against Fort Worth, found in 


1930 CG, Public Utility Report at page 20S. 1BP Reda <a, 
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745), it is etated; 
"Tt must be determined whether the rates comp li.ined 
of are yielding, and will yield, over and above the 
amount required to pay taxes and proper operating 
charges, a sum sufficient to constitute just con- 
pensation for the use of the property employed in 
furnishing the service. Such a rate ig a reason- 
able rate of return, and must be made on the value 
of the property at the time of the investigation and 
for a reasonable time in the future". 
In Galveston Llectric Company against Galveston, 66 Lawyers! 
wdition 678, (1922, 258 U.S. 398), mr. Justice Brandeis, 
speaking for the Court, at pages 684 and 685 of the Lawyers’! 
idition said: 
"The renaining item as to which the master and the 
court differed relates to the income taxe The canpmy 
assigns as error th:t the master allowed, but the 
court disallowed, as a part of the operating expenses 
for the year ending June 30, 1920, the sum of %$16,254, 
paid by the company during that year for Federal in- 
Gome taxes. The tax referred to is presumably that im- 
posed by the Act of February 24, LOL9; Chap.) 6,” a8 
230 ~ 238, 40 Stat. at L 1057-1080, Comp. Stat. ae 
63714 a, 6336 1/8 nn-6336 1/8 rr- which, for any 
year after 1918, is 10 per cent of the net income. In 


sulculating whether the 5 cent fare will yield a 


proper return, it is necessary to deduct from gross 


revenue the expenses and charges; and all taxes which 


would be payable if a fair return were earned are ap- 


: + $ £2 4 * 
propriate deductions- There is no difference in this 


respect between state and Federal taxes, or between in- 
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"come taxes and others. But the fact that it is the 
Federal corporate income tax for Wh ich deduetion ie: Oe 
made must be taken into consideration in determining 
What rate of return shall be deemed fair". 

Ané then in the Detroit Edison Company case reported in 

1936, 16 Public Utility heport, N.S. at page 9, the 

lilchigan Public Utilities Commission at page 22, states; 
"It thus appears that out of every dollar in gross 
revenue the company took in, in 1935, it was com- 
pelled to pay 12 cents in taxese There are the 
taxes which have to be paid by the Company. Dur- 
ing the past two or three years the Federal Govern- 
ment has passed laws imposing many additional taxes 
upon Utility companies in common with all other bus- 
inegs concerns. 
In addition to the foregoing new taxes, a recent law 
Gompels the stockholders of this and other corporations 
to pay e second normal tax on the dividends received 
from the corporations in which they are stockholders. 
The corporation first pays the regular corporation or 
rormal taxe Then a second normal tax is paid by the 
stockholder on the dividends he receives. Up until 
recently the dividends received by stockholders from 


a corporation were exempt from the payment of the 


normal income tax. The Courts held that such fact in 


greased the value of their dividends and should be 

taken into ee er by a Gommission in fixing a 
rate of return to be allowed upon the fair value of 
the utility. It would, therefore, appear that under 


the existing law which taxes said dividends, it would 


be the duty of a commission to allow a somewhat greater 


oele! 


ou. 


a uf) 
™ 

* = 

lal 

Lad 


ne 


Eee 
wis 


wih 


2 : e 
=? ai ' = _ 
: ans” —: Lae 
a sa ad { et “ 2 z. 
‘ele ’ % 7 “, _* 
is: in he Se fae 
= > ae 
4 va + ot * @ 
2 + ae 2 en 
5 hte ; = : 8 
’ 
4 
a Pid rm 
oh | 
# + S 
~ 4 : 


g 
ORY 


: 
: 


7 - i - aaa, 8 
“ —- Pa tee _ Me 
; ; 6S nite > . oe 
- ee *c a ae "* 
; nee ae : _ % he 
; a3 a : pag: Ag or 
3 q aed oF cS ‘ r x * 
=e ae se ~~ ag 
Fs oe vee a : . mh =) oo 
8 am, 7 r re - axl a —_ P 
eneed id wy i Vo a 
5 rl me atat Pires ? 
ad res De tz % : ‘ ~~ ie ne r &, 
: . Gee . % oy ats = - Se - 
6 
" ee 
. ae a ied 
a 
ae 
‘i aay 
: ay 
My cs 
3 
‘ eS 
a “55 
Le 
— 
ae 
ne 
£ era 
on 


if Bs 


HeG-eNolan 


Whi 
The 
Uti 


= 907d, = 


"rate of return because of the fact thet the divi- 
dends received by the stockholders are now subject 
to the normal income tax". 

Gh of course is the position in this Province. 

n in the West Ohio Gas Company against the Public 


lities Commission of Ohio, reported in 79 Lawyers! 


Edition 761, (1935, 294 U.S. 63), iir. Justice Cardozo, 


speaking for the Court, at page 767 of the Lawyers! ia- 


ition said: 


"The Company made claim to an allowance for unaccoun~ 
ted for gas which is gas lost as a result of leak- 
age, condensation, expansion or contraction. fMThere 
is no dispute that a certain loss through these 
causes is unavoidable, no matter how carefully the 
business is conducted. The Company basing its clain 
On its proved experience, reported the average loss 
at 9% per annum. The oommission fixed the allowance 
at 7%, thoreby reducing the operating expenses by 
&3,800 a year.e Accepting the loss as proved, the 
Commission refused to allow it for mare than 7% upon 
the ground that with proper care of the system the loss 
would have been less. A public Utility will not be 
permitted to include negligent or wasteful losses 
along its operating charges. The waste or negligence 
however, must be established by evidence of one kim 
or another, either direct or circumstantial. In all 
the pages of this record, there is neither a wad nor 
. eircumstance to charge the management with failt. 
There is not even the shadow of a warning to the com- 
pany that fault was imputed and that it must give 


evidence of care. Without anything to suggest that 


H.G.Nolan 
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"there was such an issue in the case, the commission 
struck off 2%. This was wholly arbitrary". 

And at page 769 of the Lawyers! Edition in referring to 
other claims of the company for operat ing expenses, he 
states, Mr. Justice Cardozo said: 

"In the absence of a showing of inefficiency or im- 
providence, a court will not substitute its judg- 
ment for theirs as to the measure of a prudent out 
lay." 

And again at page 770; 

"The company made claim to an allowance of the ex-~ 
penses of the rate litigation amountim in all to 
about »yd0,000, to be spread in equal parts over a 

term of five years, the duration of the ordinance. In 
the ahsence of any challenge of their necessity or 
fairness, we must view them as they were accepted 
by the triers of the facts. Thus viewing them, we 
think they must be included among the costs of op- 
eration in the computation of a fair return". 
There is no evidence as to what this Commission will do 
ap to expenses, but the next case perhaps takes care of 
that in the Ohio Associated Telephone Company against 
Caiger, reported in 1943,h. Public Utility Report, at 
page 491, the Unised States district Court of Ohio held 
that in the absence co records of actual payments made 
by a utility company for rate case expenses, the allow- 
ance therefor may be fixed by the court or commission by 
an exercies of fair judgrient. 
(See also: Railway Commissioners ¥. Illinois Pipe Line 
Company, Volume 5, P-U-k« Digest at page 4117). 


Now dealing with Annual Depreciation, Whitten in Volume 2, 


at page 1817 says: 
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"The cost of utility service inclu@es as one of its 
elements the wasting or diminution of the indinsic 
values of the property used in the rendering of the 
service. Such wasting or diminution may be caused 
by physical wear, decay througk exposure to the ele- 
ments, changes in operating requirements, the com- 
petition of more efficient equipment. or othe 
causes of physical deterioration or functional de= 
preciatione Whatever the cause, if the lessening of 
value is an actual and necessary result of, or in- 
aident in, the use of utility property in public 
Bervice, the amount accruing within a given year is 
the annual depreciation, and this is a legitimate 
and necessary charge against those who enjoy the 
service during that period”. 

In the Board of Public Utility Commissioners against the 
New York Telephone Company, to which we have referred be- 
fore 70 Lativers' Edition at page 808, (1926, 271 U.S. 235), 
Mr. Justice Butler, speaking for the United States Sup~ 
ryeme Court, held that a rate prescribed by the New Jer= 
sey Board of Utility Commissioners w#s confiscatory be- 
cause it did not cover the full amount of depreciation 
currently accruing. as found by the Foard, although the 
company in past years had collected an accessive amount 


for that purpose which was held in depreciation reserved. 


In Smith and the Illinois Belt Telephone Company Case, 
(19303. 282. Us8c1 Sp), 


iis 
Ae gc 


75 Lawyers! sdition at page 2595, 
Crief Justice Hughes, who delivered the judgment of the 
Court at page 268 of the Lawyers' Ldivion states: 


“While it has been held by this court that property 
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“paid-for out of moneys received for past services 
belongs to the Company, and that the property re- 
presented by the credit belance in the reserve for 
depreciation cannot be used to support the impos- 
ition of a confiscatory rate’, 

and he refers to the Public Utility Commissioners aguinst 
the New York Telcphone Gompany case, which I have al- 
ready referred to (271 U.S. 23, 70 Le ed 808, 46 9. Qt. 
363), 

fit is evident that past experience is an indication 
of th: company’s requirements for the future. The 
recognition of the ownership of the property re- 
presented by the reserve does not make it necessary 
to allow similar accumulations to go on if exper- 
tence shows that these are excessive". 

The United Railway and flectric Company against west « 
(1930, 280 U.S. 254 at 253-264), 74 Lawyers’ Bdition 390 
at 410-411, ivr. Justice Sutherland, speaking for tre S5up- 
reme Court of the United States at pages 410 and 411 of 
the Lawyers’ dition said; and this case was decided in 
1930; 

"The allowance for annual depreciation made by the 
commission was based upon coste The court of ap- 
peals held that this was erroneous and that it should 
have been based upon present value. The Court's 
view of the matter was plainly right- One of the 
items of expense to be ascertained and deducted is 
Pe amount necessary to restore property worn out 
or impaired, so as continuously to maintain it as 
nearly as practicable at the same level of efficiency 


for the public service. The amount set aside period- 
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"ically for this purpose is the so-callea depreciation 
allowance. iianifestly this allowance cannot be lin- 
ited by the original cost, because, if values have 
advanced, the allowance is not sufficient to maintain 
the level of efficiaecy. The utility is entitled to 
pee that from earnings the value of the property in~ 
vested is kept unimpaired, so that at the end of any 
given term of years the original investment remains 
as it was at the beginning', 

and reference is made to the Knoxville and Knoxville ‘ater 

Company case, which has been referred to before in this 

brief, and then le continues 
‘This naturally calls for expenditures equal to the 
cost of the wornout equipment at the time of re- 
placement; and this, for all pr'ctical purposes, 
means present value. It is the settled rule of this 
court, that the rate base is present value, and it 
would be wholly illogical to adopt a different rule 
for depreciation. As the supreme court of Michigan, 
in Michigan Public Utilities Commission v michigan 
StatesTelephe Co. 228 Miche 658. 666, 200 N.We 749, 
bas aptly said, 'if the rate base is present fair 
value, then the depreciation base as to depreciable 
property is the same thing. There is no principle 
to sustain a holding that a utility may earn on the 
present fair value of its property devoted to public 
service, but that it must accept and the public must 
pay depreciation on book cost or investment cost 
regardlness of present fair value. we repeat, the 
purpose of permitting a depreciation charge is to 


compensate the utility for property consumed in ser- 
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"vice, and the duty of the commission, guided by 
experience in rate making, is to spread this 
Charge fairly over the years of the life of the 
property". 

And see iissouri ex rel. Southwestern Bell Teleph. Co. 

v Public Serv. Commission 262 U. 8. 276, 888, 67 Le ede 
981, 985, 1 AsLeR. 807, 43 Sup. Ct. Rope 544, Georgia 

Re & Power Co. v Railroad Commission, 262, U.S. 685, 633, 
67 Le ede 1144, 1148, 43 Sup. Cte Rep. 680. 

Then on page 64, under the heading of "Fair Return", in 
number six, we refer in the first place to this volume of 
wilson, Herring and sutsler on "Public Utility Regulation", 
at pages 95 and 96, where it is said; 

"The obligation of charging just and reasonable rates 
is an obligation to charge rates not above a maximum 
point set by the value of the Service to the user and 
not below a minimum point set by the cost of produa- 
ing the service. Within the zone between thrse two 
lies the area of reasonableness. Practically, there- 
fore, a just and reasonable rate is one that returns 
to the utility an amount equal to, and usually greater 
than, the cost of producing the service and that pro-~ 
vides the users a service at an amount not more than, 
and usually less than, the value of the service. 

This concept of just and reasonable rates has been 
described in a judicial opinion in the following wa@r ds: 

On the one hand a just and reasonable rate can 
never exceed, perhaps can ; narely equal, the value of 
the service to the acmeliiioks On the other hand, it 
can never bo made by compulsion of public authority 


so low as to amount to confiscation. & just and 
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"reasonable rate must ordinarily fall somewhere be=- 
tween these two extremes so as to allow both sideg 
to profit by the conduct of the business and the 
improvements of methods and increase of efficiency. 
Justice to the consumer, ordinarily, would require 
@ rate somewhat less than the full value of the 
service to him; and justice to the company would, 
ordinarily, require a rate above the point at which 
it would become confiscatory. To induce the invest- 
ment and continuance of capital there must be some 
hope of gain commensurate with that realizable in 
other business; the mere assurance that the invest- 
ment will not be confiscated would not suffice". 
The case from which that was taken is the Public Service 
Gas Company against the Board of Public Utility Commis- 
sioners, (87 Atl. 651; 95 Atl. 1079). 
In Banton Against the Belt Line Corporation, (1925, 268, 
U8. 413), Mr. Justice Butler, speaking for the United 
States Supreme Court, at pages 1026 and 1027 of 69 Lawyers’ 
Edition, states: 
"A commission or other legislative body, in its 
discretion, may determine to be reasonable and just 
a rate that is substantially higher than one merely 
Suriieient to justify a judieicl finding ina gore 
fiscation case that it is high enougi to yield a 
just and reasonable return on the value of the pro- 
perty used to perform the service covered by the rate. 
The were fact that a rate is non-confiscatory does 
not indicate that it must be deemed to be just and 
It is well known that rates substantially 


reasonable. 


higher than the line between validity and unconstitu- 
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"tionality properly may be deemed to be just and 
reasonable, and not excessive or extortionate". 

In Colubus Gas and Fuel Company and Columbus case; (1927, 
C, PsUsRi 639), the Court stated: 

"There is a well«rlarked distinction between a return 
non-confiscatory in character, and one which is fair 
in a commercial and ecdOnomical sense. A rate of re- 
turn may be all sufficient in fulfilling the demands 
of the Fourteenth Amendment to the Constitution of 
the United States, and at the same time fail in 
amount to encourage and justify the operation of a 
utility business under that degree of maximum ef- 
ficient service to whiah the public is entitled. 

The former is a purely judicial question, while the 


latter is essentially legislative". 


(Go to number 5679} 
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Then in this Waukesha Gas & Electric Company and the 
"Wisconsin Railroad Commission, 1925 EB, Sublue Utility 
Reports, at page 640 of the judgement, it is stated: 

"The rate should be in the language of the statute 

‘just and reasonable’. In other words, not so low 

as tO adproach the line of confiscation nor so high 

as to be unjust and oppressive. A just and 

reasonable rate need not annroach either line." 

In the Privy Council, in. the 

Canada Southern Railway Company and International Bridge 
Company, reported in the Law Reports, 8 Appeal Cases at 
725, Lord Selborne at pages 731 and 732, said: 

" It certainly appears to their Lordships! 
and 1 might say that that arose out of an appeal to the 
rrivy Council by two parties, there were two apreals 
from decrees of the Court of appeal confirming two persons 
decress and the questions involved were as to the right 
of the Bridge Company to exact tolls from a railway, 


and whether such tolls were z~easonable, both of those 


‘anneals were dismissed by the Privy Council, and in 


doing so Lord Selborne said: 
" It certainly apsears to their Lordships 
that the principle must be, when reasonableness comes 
in question, not what profit it may be reasonable 
for a comnany to make, but wh t it is reasonable to 
maui to the person who is charged. That is the 
only thing he is concerned with. They do not.say 
that the case may not be imagined of the results 


to a company being so enormously disproportionate to 


the money laid out upon the undertaking as to make 


MW Es 


peg 


a 
4 


ae 


we 
ton 2h Ae ae) Oe ets tem, Bs 5 ati ck 


arroqeh wad) ett REE ices 


a Fy ne Seta sactreaty ode 


} ate 
‘ ya 
P ‘ Be . 
2 oe ern 4 PEP tae de ae 7 + j - 
ae BPS Baly Pirie rae Mee ‘ bake Ce 
: , oF 
E ¢ ; Ray Fetes, 
: 5 é ox 


Sha iis weiceherns eta? 
hs te oe) 


Sea Ree cg cc) ane ae sh & me we 


f ‘3 vem 


o 4 


: Ma 
Oe Laeoeego iBb ai ad ith i 


. bn ae 
ay “a 9 Sy ea 


— 


‘ P : ‘ 
i. Inf css yere smal wry, is i aw, yi. A eet Se a ; 
te eee ie Tae ef oh gO CARD wae M3 =) Sealey. 
ia . . n fe A afi : a 


4’ 

ta 
“3 
‘ 


ae 
7h ere od seg oe ; ue bk 


i 


" 


of BS sy ae 29 Pag er: 


ray (eh 


oT) 


Maho 
om seinen tiene 


a i! 


_ ie’ 4; uy ie 


pamm ate Pe 


+ 5680 - 


H. Gs Nolan. 

that of itself possibly some evidence that the 
charge is unreasonable, with reference to the perdon 
against whom it is charged. But that is merely 
imaginary. Here we have got a perfectly reason- 
able scale of charges in everything, which is to 

be regarded as material to the person agsinst whom 
the charge is made. One of their Lordships asked 
Conse Wey Ane bar to point out Which of these 
charges were unreasonable. It was not found possible 
To Oooo. im point.of fact, every onelof, them 
seems to be, when examined with reference: to the 
Senvice rendered and the benefit to the person 
receiving that service, perfectly, unexceptionable, 
according to any standard of reasonableness which 
can be suggested. That being so it seems to their 
Lordships that it would be a very extraordinary 
thing indeed, unless the Legislature had expressly 
said so, to hold that the persons using the bridge 
ecoulLd claim a right to take the whole accounts of 
the company, to dissect their capital account, and 
to dissect their income account, to allow this item 
and disallow that, and, ofter manipulating the accounts 
in their own way, to ask a Court to say that the 
nersons who have projected such an undertaking as 
this, who hove encountered *11 the original risks 

of executing it, who are still subject to the 

risks which from natural and other causes every such 
undert-king is subject to, and who may possibly, 


as in the case alluded to by the le:rned Judge in the 


" ery a 


’ iv | Mas me 
d : aA “a 4! ce te ah : 
oy sia xed sowed eee enom) eetvnta. nioat $e v 


"aX Retr 2 Ub Vai ac vee 
pestog od? “yt SomuTaies ane wats saa ia rm ton 


Sersm ef. ted ee ‘ye art yates Bul hi ey mo ' 


Hea hat VLTosT yee is rr be @ q ren ty “oat is ty, erat 


fi ait ae pa , 
oc pity Bs gt soya. ra stare ro 4 @ Pecnaiit sds 


Kf 4 eee + f 


ganw Sant =e acer ae CF dats ten se 1 bobsinget 7 
Ms af . jf Lee . an seh 7 Le . 


‘ os i a k “ a r di / 
Bai De Pa Ge A ae Baa a reer ee aod’ ed od _ 
+ Zs < ‘ ¢'3 ‘ . is 4 - a. 1 


ni 


SOG OH HAG OM Ft btano, ais Dua Serelite 
Ne 
acs pte Lali i oo trae SS aay) 


Shee seangl eee * Ri BARB a wee 


‘ nite teat. -bavee eat 


A ne 
a Ted - 
ye 
ben? 
é Beggs i4 2 


6 .evaid sae eed ‘ans oes 


, kA, i, f, : J 7 
by Pig) 4 AVS ae Li uA } a. 
r aoe 2a) hae nce i ‘ ch : oe 
WEY S aida “sss mn ae 
34 Ki A tha yi 
; ie 


ry 


q et " im 
‘ 7 —) rey 
7 ines uA om “ fd ii rir 


. 4 a j a i — 
ad ete } , ine 


- 5681] + 
H. ee Nolan. 


Court below, the case of the Tay Bridge, have the 
Whole thing swept away ina moment, are to be 
regarded as making unreasonable charges, not 
because it is otherwise than fair for the railway 
company using the bridge to pay those charges, but 
because the bridge company gets a dividend which is 
alleged to amount, at the utmost, to 15 per cent. 
Their Lordships can hardly characterise that argument 
aS anything less than preposterous." 
And thet judgment, Mr. Chairman 
and Mr. Commissioner, of the Privy Council, is cited 
with approval in the case which is mentioned at the 
bottom’ of page 36, Cotting and Godard, (1901, 185 U.S. 79; 
4£6-L. ed: 92 at 103.) and that, rerhaps, will give it 
&@ little more imnortance in the eyes of the Commission. 
Then there is a little argument 
on page 37, which I will omit for the moment and go to 
the foot of that page, the west Ohio Gas Company against 
the ~ublic Utilities Commissioners of Ohio wo. 2, 
ooo weet U. Su79,.)) oreported in 79 hawyers* sid tion, 
773, where the United States Supreme Court held that 
the adoption by a state utilities commission of a Single 
year as an exclusive test in ascertaining the gross income 
ané operating expenses of a gas company, for the purpose 
of fixing rates, without considering later years, as to 


which the rate is to be effective is an arbitrary and 


unfair restriction. 


At page 777 of the Lawyers’ 


Edition, Mr. Justice Cardozo, speaking for the ¢ ourt, 
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in this case, which was decided in 1935, said: 
"We are not rumindful of the argument urged by 
counsel for the commission that the effect of 
lower prices my be to swell the volume of the 
business, and by thus increasing revenuss enhance 
the ultimate return. Unon the record 2s it comes 


tous, this is guesswork, and no more. There has 


been no attempt to measure the »ossible enhancement 


by appeal to the experience of other companies 
Simitarly situate or by any other line of: proor. 
Present confiscation is not atoned for by merely 
holding sut the hope of a better life to come." 
The pipe line business - 
particularly the quantity - is bound to fluctuate 
seasonally in each year as well as from year to year. 
in Willson, Herring and 
Tutsler, on Public Utility Regulation (1938) at page 
166, the learned author says: 
"Me Building up of reserves for known and unfore- 
seen contingencies, and to produce a regular flow 
of dividends, should be permitted in the rate of 
return. Adequate »rovision should be made in 
operating expenses for the depreciation of pl™&t 
and equipment, since it is manifestly equitable 
that the investor is entitled either to have his 
capital returned to him or to have His. SOUT 
maintained." 


and, going straight to page 39, and to the Willcox and 
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Tig G. Nolan, 


at page 582, (1909, 212 U. S. 19), Mr. Justice Peckham, 
speaking for the Court,at page 598 of the Lawyers! 
=dition, states: 
"There is no particular rate of compensation which 
must, in ali cases and in all parts of the country, be 
regarded as sufficient for capi tal investment in 
business enterprises. Such compensation must depend 
greatly upon circumstances and locality; among other 
things, the amount of risk in the business is a most 
imna tant factor, as well as the locality where the 
business is conducted, and the rate exnrected and 
usually retlized there upon investments of a Bome- 
what, Sizilar nature with regard to the risk attending 
them. there may be other matters which, in vsane 
C2ces, Might also be properly, takaén ints account!.in 
determining the rate which an investor might properly 
expect or hope to receive and which he would be entitled 
to without legislative interference. The less risk, 
the less right to any unusual returns upon the invest- 
monts. One who invests his money in a business of 2 
somewhat hazardous character is very properly held to 
have, the right to a lerger return, without legislative 
interference, than can be obtained from an investment 
in government bonds or other perfectly safe security." 
snd in Re Baker Natural Gas 
Utility, 1981, #, Public Utility Reports, at page 627, 
TUalLs Shated: 
"The decided eases justify a higher rate of return 
for natural gis utilities th’n for any other utilities 


pecruse of the relatively short neriod for canrital 
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investment therein, and the usucl hazards attending 
the oneration and this notwithstanding these factars 
are given weight in the allowance for depreciation 
and depletion, which allowances aioe ben borne by the 
rates charged forthe service. we know no sound 
reason for denying the application of these decisions 
fo this case, to the extent of three or four per 
Serve vevona the rate of return found fair ‘for other 
investments, having regard to all the elements 
comprehended in a ‘fair' return and reasonable rates,' 
Lien v. Superior alectric Light and W:-terworks, 14 Montana 
MGelity Reports, decided February 23rd, 1921, 
‘tight per cent seems now to be the minimum for 
el wedinsry public utility investments in our 
Miri edie tion, 
and see In re !lissoula Street R-ilway Company, 14 
Montana Utility Renorts, decided December 7th, 1920; 
‘and eleven or twelve ~er cent cannot be too much 
for e.cooital outlay of many thousonds, of dottaas 
in materials nd appliances which may be reduced 
in valine to zero in the twinkling of an. eye.” 
NOW, O27, . SEO eo ae 
page 48, you will find there a heading Now 7, €pti tiled 
"American Decisions Applicable". That has already been 
dealt with by me in the opening suggestions of my argu- 
ment. ight I, before I summarize these cases,my Lord, 
refer to two matters which arose in the discussion on 
Saturday. There were one or two cases, and I think they 
were Fraser against Fraserville, 1917, 86 Law Journal, 


Privy Council, at page 91 and the Cedar Rapids Manufact- 
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uring Company against Lacoste, 1914, 83 Law Journla, 
Privy Council at page 162, which were referred to on 
ovr brief on pages 5 and 6, where the term "the value to the 
owner"was mentioned. 
Now it is to be noted that 
Lord Dunedin in the Cedar Rapids Case at page 6 of our 
brief, refers to the Law of Canada and the Law of ingla nd 
in these words: 
"as regards the principles upon which compensation 
for land taken is to be awarded ‘and L submit that 
it is important to bear in mind that both this 
Fraser against Fraserville case and the Cedar Rapids 
Case were dealing only with the appropriation and 
taking of land and not of the busihess and that the 
Law of ingland and Canada apply to the two different 
@lasses of property". 
Now as to Canada and bngland in the Xing against the Guebec 
Gas Company, which is not on the brief but reported at 1917, 
17 wxchequer cases, at page 386, and it was affirmed by the 
Suprene Court of Canada at 49 Dominion Law keport at page 
692, Mr.» Justice Audette at page 409 points out that the 
doctrine or principle of reinstatement does not apply in 
that case as the property in question was not a going con- 
cern, manufacturing gas, and to the same effect Kex against 
Peters, 1915, 15 ixchequer cases, page 462. 

Now in the Toronto khailway case, 
referred to at page 15 of our brief, a judgment of the 
Privy Council in 1925, 94 Law Journal, Frivy Council, 
Viscount Cave speaking for the judicial committee at pages 


29 and 30 quotes from the arbitrators report as to the 


oe 

nant 

ie 

é Pa 
Ga 
‘or 


lt 
Cie 
a, 2 
aie ¥ 
wi es 
B et 
: Cu 
re 
a mn 
e a 
a LS 
| 


. 14 
Lo ra 


re 


pee 
oe 
ie 
ma Ce 2 ‘ ‘ 
= ‘ah ye cies - 
: | a 
' as 
tap ee a <p 
a ° ae 3 
é Se ; 


24) . 
Mis 
* 
a ‘ 
: ‘ a - 
, 3 s 
Er Sea 
ae 4 on 
= =a 
=, u 
eA 


~ ee 
‘ 
aath = 
7 a 
ia 
‘ 
a 


3 4 
1 ot 
fea 

-—¢ : 

ony Si 4 
Pe io 

‘ " 

. 2 
te? : ba 
r Ba i % 

oe oe 
‘a 
; 
ae ’ 
ve : ‘ &. 
oA al 
~ fs “ 
“4 
: we 
a 
am 3 
at , 
«ft 
net 
~ ae m a 
“Py : oo 
an > 
po, i ta * 
‘ 
, Pe ; 
. r 
wo 
7 Ps 
o «< 
aaa! 
Lia . 
yee 
- 


wad Ie : 
o e 

im 

Cer | ‘ , 


a 
oo “ 
whet i 
oy 
tuned 
re Lary 
' 
} 
ne 


H.G-Nolan 
~ 5686.5 
manner in which they proceeded, summarized, as follows: 
(1). Track-overhead and underground structures ané 
equipment fixed in place, their value is cost of 
reproduction new at the time as of which the 
valuation is made, less a proper allowance for 
depreciation. 
(2). Rolling stock, the same method-reproduction cost 
less depreciation. 
(3). Buildings, car barns,repaix shcps,the same method. 
(4). Tools, stores and anall chattels, arbitrators felt 
it was unnecessary to go to the troible of ascertain- 
ins GOsSt to reproduce new and then deduct depreciation. 
They took the evidence as to their murket value. 
(5). Land, it should be valued at its fair value at the 
time of the arbitration. 
Now it is to be observed in that 
case the covering statute did not lay down the above or 
any method at all. The City of Toronto gontended that in 
ascertaining the then reproduction cost, the valuators 
should not have taken the prices as at that date, which 
were high, but should heve used normal jsrices or the 
trend basis as the City claimed; 
"no reasonable man would reproduce the subject-matter at 
those prises", and Viscount Cave at page Se agreed with the 
arbitrators that they were under no obligation to proceed 
on any such imaginary basis as contended by the City. 
Ané then in the United States 
Supreme Court in two cases, Simpson and Shepard, and Denver 
against Denver Union water Company, referred to on pages 4 
and 10 of our brief, in the Simpson and Shepard case, the market 


value rule applied to land as distinguished from the other 
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method of appraisal as applied to structural business 
property, and that is illustrated not only in that case, 
but in the Denver case, where the Court upheld the re- 
production cost method as to the railway property other 
than land but that as regards land it should not be given 
a railway value but rather the fair average market value 


of similar land in the vicinity. 


(Go to number 5688) 
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My point is this, my Gord; thet when you are 
considering these cases and find it is the value of the 
land which is being taken into consideration; you will 
very often find that the lend is to be valued on the 
basis of its value to the owner - but that when you are 
deeling with something that is a business, and in actual 
operation, then different considerations apply and it is 
the reproduction cost new less depreciation.. 

I promised the Commission that I would look again 
at the McArdle case against the Indianapolis Water 
Company, reported in 1926, end to be found in 71 Lawyers! 
tdition at Pa.,6 416, and my note on that ease is more 
full now than it was then. On June 8th, 1923, the water 
company filed a petition with the State Commission on the 
ground its rates were too low and proposed a schedule 
of higher rates. The City of Indianapolis answered 
Glaiming the rates were adequate. A hearing was held 
before the Commission which founc thst as of May 3lst, 
1923 the value of the Company's property use was not less 
than 315,260,400 and that the rates already in force were 
inadequate to furnish @ revenue to yield a reasonable 
rate of return thereon but that the company's proposed 
rates would be exorbitant and discriminatory. The 
Commission made an order as at January lst, 1924, prescri- 
bing a schedule wiiich increased some of the rates. The 
Company brought suit against the members of the Commission 
to enjoin enforcement of the order on the ground that 
the rates thereby prescribed were confiscatory. 

There was involved:- (1) the value of the 
property; (2) operating expenses; (3) amount 


reguired to constitute a just compensation. The lower 
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Court "Sustained as proved the material avernments of 

the complaint and held that the amount as found by the 

Commission .«s less than the fair value of the property 

as of January lst, 1924, by more than »3,500,000 ena 

that ‘the fair value of’ the Company's property at the 

said date was »~19,000,000.00 and that the rate tmposed 

by. the Commission's order were too low end were confis- 

catory of the Company's property. The lower Court 

accordingly enjoined enforcement of the Commission's 

Order. The Commission members and the City appealed to 

the United State Supreme Court who dismissed the 

sppeal. In the course of its judgment criticized the 

methods applied by the Commission and as regards the 

Commission's treatment of working capital the United 

states Supreme Court said throush ur. Justice Butler at 

Heese 525 of the Lawyers' Hdition:- 
"for working capitel, the Commission's Chief 
engineer included »102,997 to cover materiels and 
Supplies. He dia not include anything to cover cash 
working capital. The Commission adopted his total 
end added ,135,000 for cash, making » 267,997 in all. 
The testimony of the company's witnesses supports a 
highor figure, and there was no other evidence on 
the subject. The amount is lov when compared with 


those included in other cases." 


But the point I want to make, Si nus . SOs une 
United States Supreme Court did not ‘itself proceed to ascertain 
the value es at to the whole property or of any item, such as 


working capital. It merely held 
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that on the evidenc® the value of the property as of 
January lst, 1924, wes not less tian $19,000,000.00 
and it therefore continued the injunction. 

Now at Page 47 of the Brief of Law, an attempt 
has been made to deduce from the cases certain principles 
there enumerated, or Pages 47 to 51, and ere sixteen in 
number. 

(1) It is submitten that any profits made by the Pipe 
line Company, or losses sustained by it, in the past 
should not be taken into account in now arriving at a 
rate base upon which rates for the future are to be 


fornulsted; 


(2) <Any depreciation reserves heretofore built up 
Should not be deductea from the Tate base upon which 


rates for the future wre to be fixed; 


(3) For the purpose of arriving at a fair rate of 
return by the Pipe Line Company under regulation, which 
is now being applied for the first time, the present 
fair actual value of the Company's system as a going 
concern, used and useful in the business, Should be 


arrived at; 


(4) The present fair @ctual value consists of: 

(a) Present market value of the land; 

(bo) Present reproduction cost new of the 
physical structures, including overhead 
charges, less observed depreciation; 

(c) Going value; 

(d) Working capital. 


(5) In arriving at a rate base the book costs can 
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only be considered reliable where they have been kept 
according to a system of accounts prescribed by a 
regulatory body and where in addition those books have 
been subject to continuous inspections and audits by 


the staff of the regulatory body. 


(6) Overhead includes engineering, administration 
and legal fees, and insurance, taxes and interest, 


during construction. 


(7) 12% to 15% of the physical reproduction costs 
new is a fair amount to be allowed for overhead 


incurred during construction. 


(8) In arriving at the present value of the plant a 
deduction from the reprcduction cost new should be 
made for accrued or actuel physical depreciation and 
this should be arrived at by actual observance and 
inspection of the preperty by competent engineers. f[n 
other words, the deduction should be for actual observed 


physical depreciation. 


(9) Going value is different from goodwill or *ro» 
franchise value, but is rather the difference be tween 
ee value of the "bare bones" of the plant and a plant 
organized and doing business as & going conern = an 


established business. 


(10) As it is the present actual value of the plant 
that is to be teken, the question as to whether it was 
constructed out of past profits, surpluses or depres- 


jation reserves, is immaterial and of no consequence 


in arriving at the rate base. 
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(11) In the absence of evidence to the contrary the 
estimate of tlie Company's engineers as to the amount of 


working capital required should be taken. 


(12) The rate base should include and provide for 
(a) Operating and administration expenses, 
including taxes; 
(b) Annual depreciation sufficient to compensate 
for wearing out and any necessary replacements 
and retirements of the company's property; 


An amount to cover the company's expanses 


rin, 
Q 
~—— 


of and incidental to the inquiry, the same 
to be amortized over 5 or 6 years; and 
(d) A fair annual return on the present value 


of the property. 


(13) & fsir return should take into consideration the 
nature of the business, and risk and hazards, the rate 


of return in similar businesses or allied businesses. 


(14) Rates merely sufficient to make the rate of return 
barely above the line of confiscation are not necessarily 
feir, reasonable and egquiteble but while they should, in 
any case, render a return above that line they should also 
be sommensurate with, and have relation to, the value of 


the service to the persons served. 


(15) The law in this Province presupposes rates fair, 


reasonable and eguiteble, and not confiscetory. 


(16) The risks and hazards attending the oil pipe 
Line business in Turner Velley are far greater than 


those surrounding the distribution and sale of natural 


gas. 
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That Mr. Ghairmen and Mr. Commissioner, brings 
me to the final phase of my argument and that is to 
deal with some of those matters which have been brought 
up by my learned friend, Mr. Frawley, in very much the 
Same order in which he presented them to the Commission. 
But before doing that I just want to sey a word in 
commendation of these cases through the lips of Dr. Boat- 
right. At Volume 18, at Page 2423. You will remember, 
Sir, that last week my learned friend, the Counsel to the 
Commission, was adverting to the fact Dr. Boatright 
approved of Mr. Morrison's method. But it seems to me 
that Dr. Boatright's approval also would support the 
line of argument and cases which I have brought to the 
attention of this Commission, because on Page 2423 
Dr. Boatright is discussing the question of past profits - 
which is of no interest to the Commission ~ but just to 
pick up the thread I will read from about the 15th line 
on Page 2423; 
"You are now 13 years in that depreciation and 
therefore you have suffered a depreciation of 
those 13 years and the proportion that 15 bears 
to 42 is the totel amount of depreciation that 
you have suffered in arriving at the present value 
of that plant; in other words,it seems to me that 
this problem of depreciation is entirely separate 
and distinet from the question of profits or 
lossese It would be,my opinion would be exactly 
the same if the company had lost instead of gained. 
I think certainly the plant has a present value of 
so much and it doesn't matter vhether the company 


lost three times the value of that plant in the 
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"past, they still would have a plant whose 

value is a certain amount and in making the 

rate it doetis to be reasonable to take that 

valuc as of now and carry that on into the 

future and I might say that that view is 

Supported in any number of Commission cases in 

the United States." | 

It is those last lines to which I specially draw 
the attention of the Commission. "I think certainly the 
plant has a present value of so much, and it does not 
matter whether the Company lost three times the value 
of that plant in the past, they still would have a plant 
whose value is a certain amount, and in making the rate 
it seems to be reasoneble to take that value as of now 
and carry that on into the future,and I might say that 
that view is supported in any number of Commission 
cases in the United States." It has been my 
effort to bring to the attention of: this Commission 
some of these Commission cases in the United States 
which support thet view. 

Now I have already said something about Iir. Hill's 
method of arriving at the capital investment. Wot to 
repeat myself but just to put it on the record his 
physical valuation is $1,434,244.00, which includes 
a general overhead charge of 10%. He puts in his going 
concern value at 185,756.00; working capital 80,000.00, 
making a total of :31,700,000.u0. 

Now if I may just say a word as to Working cépital. 
Mr. Morrison in his estimate of working capital which 
comes to $98,000.00, applies his labour ratio basis of 


material and supplies on hand, that is the material and 
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Supplies of the whole Company, which lr. Morrison says 
at Page 4 of his report, is deemed to include any neces- 
sary cash working capital. The whole paragreph is: 
"A similar proportion of the investment in 
sundry materials on hand has also been included, 
which amount is deemed to include any necessary 


cash working capital." 


And he takes as his measurement, his yardstiok, 
18.2906% of $544,224.00, being the inventory as at 
September 30th, 1938, and emerges a figure of 498,000.00. 
My submission to the Commission is simply this, that if 
18%, being Mr. Morrison's own percentage basis, isa 
fair measure of the department's use of all the company's 
facilities, that he has not included any cash in his 
working capital at all, because the entire working 
capital is stores and material, an amount - to use the 
language which he uses on rage 4 of his report - to be 
deemed to include any necessary cash working capital, 
at all. Because ib iS exrived at iA another way, 
by taking his percentage of 18) and applying it to the 
whole of the inventory of ,544.224.00 as at Septenter 
40th, 1938. 

Now Price, ‘aterhouse working capital, in my sub- 
mission, is worked out on what one might call a scientific 
basis. If you will look at Page 5 of Exhibit "100". 
being the Price.eterhovuse ~opoi1t, you will find that 
they teke, they make a calculation and they say towards 
the bottom of that page 5 of Axhibit "100": 

"Me estimate of the investment in working cap- 


ital was calculated as follows:- 
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"For the 9 months ending Septenber 30th, 
1938, it was found that the withdrawals 
from the company's inventories of materials 
and stores by the Pipe Line Department were 
26.7% of the totel withdrawals, and it has 
been assumed that this same propa@ tion of 
the Company's total inventory as at September 
40th, 1938, was carried on behalf of that 


department." 


They take 26.7% of ,544,224.00, and the answer 
is 145,248.00, and at that point there is only a 
difference between the ratio applied by lure Morrison 
and the ratio applied by Price, \aterhouse. Butwe go 
further, to which has been added an amount equal to 
Ohne month's cash requirements for direct charges as 
taken from the period of 9 months ending September 40th, 
Peseen 179th of 9141,507.86 is $15,723.10, makingva 
grand total for working capitel of ,160,971.10. 
MR. COM ‘ISSION-R LIPSSTT: Is that difference of 
yl45,248.00 and the »98,000.00 of Mr. Morrison's, is 
that just the difference between 1830 and 26, upon the 
same anount? 
Ml «NOLAN: Yes sir. /. That i6-on 
top of Page 6, and it says "An amount of $150,000.00 
has accordingly been taken as the investment in working 
capitel for the years 1938 and 1947, which amount has 
been reduced for the earlier years, in which the oper- 
ations were 165s extensive." 

So that we have three working capital figures. 


Ve have Mr. Morrison's on his basis, which he says shall 
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be deemed to include cash of »98,000.00. We have Price, 
Waterhouse's working capital basis of 150,000.00, 
which I have just read to you from their report, and 
we have the estimate of iir. Hill. Now Mr. Hill, in 
respect of working capitel has this to say on Page 13 
Or his gxhibit "96". Under the heading "Working 
Capital". 

"The totel expenses of the Division for oper- 
ation and maintenance for the lec months! period 
ending June 50, 1939, are estimated to approxi- 
mate $311.500. One-eighth of this amount, or 
~98,900, is believed to be a reasonable cash 


working capital for the Division. 


The Division does not carry much stock of mater- 
jals and supplies other then repair parts for 
machinery, pipe fittings, small tools, etc. 

It is free to c@éll upon the main warehouse of 
the Gompany for any of its requirements, con- 
sequently the amount of materials ana supplies 
Shown on the Division's hooks is not a fair 


criterion of its reasonable needs. 


In the experience of the Sngineers the Division, 
if it were entirely divorced from the parent 
Company, would normally carry an inventory 

of spare parts, pipe, valves, fittings and 

small tocls of $40,000 to @50,000. The total 
normal working capitel requirements of the Div- 
ision would, therefore, range betveen =p Leis DOO 
and 388,900. & totel of 480,000 for working 


capital has been used by the #ngineers as rep- 
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"resenting a reasonable average allowance." 


So that I say if the Commission feels that they 
my follow Mr. Hill at least as to that, then it follows 
that his estimate of working capital is conservative, 
both when compared with bir. Morrison's figure of 
998,000.00 and Price, iaterhouse's figure Gf *GLS0 FOGG. 00. 
WR. COM ISSIOiwtek Lipset: “Pricey Waterhouse would 
be $160,000.00 would it not? 

Mii NOLAN: No sir, they cut that 
down on the next page. They take %150,0.0.00 instead 
of $160,971.02. 

May I at this stare just say a word about the 
difference in operating costs, which is one of the elements 
which enter into the matter of arriving at the rate. 

L am bound to do that at this stage because at Page 18 

of the Hill report, which is #xhibit "96" in the case, 

you will observe in the computation at the bottom of 

Page 18, he says, talking of operating expenses, 

"APter eonsidering all the > factors the Division's operating 
expenses for the 12 months ended June 30th, 193°, have 

been estimated by the engineers as follcws:- 

Opersting expenses for the first 9 mine months of 19388 
as per Price, aterhouse & Company - ", and that of course 
brings into Mr. Hill's report the sonsideration as to 
the propriety of the operating expenses found by Price, 
Waterhouse in their examination of the books. Now in 
a word, Sir, Price, ‘iaterhouse find on sxhibit "100", 
it is C-8 of "100", an operating expense of $4.64. Now 
hae includes tank rentals of »19,444.00. There was 


a figure given by Mr. Hill in his evidence of a feir 
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tank rental being $20,000.00 to 185,000.00. I merely 
wish to point out that this figure of 19,444.00 is 
less than the 320,000.00 figure mentioned by hir. Hill. 
Then the average for 7 years and 9 months in the Price, 
Yaterhouse accounts, being ixhibit "D" of Exhibit "100", 
is 5.65 cents per barrel. But for the year 1938 it is 


4.64 cents per barrel. Now on the basis of Mr. Morrison's 


operating costs which are found..... 
MR. COM *ISSIONJIN LIPSsatTr: Did you say 4.46? 
MR. NOLAN: 4.64. Harvey & Morrison 


in their Number 2 statement, I think it is, give for the 
year 1958, or rather the 9 months to September 50th, 1938, 
operating boete, Sir, of 5.744 cents per barrel, and an 
examination of tne Harvey « Morrison report will disclose 
that fur the year 1938 they took 4.744 cents per barrel 
which I have just given you. For the year 1957 they 
have 3.986 cents per barrel; for 1926 7.336 cents 

per barrel, for 1935 4.932 cents per barrel and for 19384 
5.554 cents per barrel. So that for those years. from 
1934 up until the end of 1938, September 30th of that 
year, llr. Morrison's average of operating cost is 
approximately 5.38 oants ver barrel. I point that out 

to show that there is not a very great difference per 
cent per barrel because the Price, ‘iaterhouse average 

for the 7 years and 9 months as shown in ixhibit "B" 

of Exhibit "100" is 5.63 cents per barrel. 

Mr. COMMISSIONER LIP aT: Can you give me that 

1936 figure over again’ 

M2. NOLAN: 7,566 cents. Is that 

the only one you missed? 


Mk. COMMIGSIONGR LIPoiTT: Yes. 
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Me?. NOLANS 1936, 7.336 cents per 
barrel. 

Now I have said, sir; and in my submission, based 
upon the authorities which I have brought to your attention, 
the proper manner for this Commission to arrive at the 
present value of this property, this pipe line operation, 
is “hat we call the Hili basis, as contained in his report. 
Now if the Commission says that lir. Hill's basis is wrong 
end that they are not disposed to follow the authorities 
which I have brought to their attention - although in :2 
Submission they have very great persuasive authorities, 
because certéinly the advancement of the law on the 
question cf Public Utilities is far further in the United 
states than it is in Canada - but assuming just for the 
moment and for the sake of this argument I am wrong 
about Mr. Hill, and that he is not going to be taken 
‘into consideretion and that the method employed by the 
accountants is the method which this Commission will 
adopt, then that brings me to a consideration of the 
relative merits or demerits as between the two systems 
adotted by the two firms of accountants. 

THe CHATRIAW: Assuming we were willing 
to adopt the Hill method of approach,has it in it every- 
thing we need, in the Hill»method? 

MRe WNOUBN: You mean to go right on 


down the line. 


THE CHBIRMEN: Yes. 
MR. NOLAN: No sir, it has nots 
Eb CHSIRMAN: . What will we do then? 


that do we lack? ‘whet should we do? 


WR. NOLAN: Your Lordship says "here 
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do we go from there?" I submit in the first place you 
may properly take kt. Hill as to the investment. That 
gives you your rats base, remembering that that is tied in 
ioc with the working capital in the sum of ;80,000.00, 
which you may think is low, and something for a going 
con.arn value which is not found in the evidence of the 
accountants at all, making a total of $1,700,000.00. 

Then, Sir, ijr. Hill himself does not give you the oper- 
ating costs. Ye are looking now for the three elements 
that go to make up a rate, operating costs, amortization 
charge and return on the investment. In ny submission 
we could then properly go to Price, ‘iaterhouse's statement 
for the c_arating costs. 

THE CHAIRMAN: Hill gives the amortization 
rate and the rate of investment? 

Pee NOBARs And what you want to know 
is whose amortization system should be taken and whose 
return on the investment? 

THa CHAIR AN: He was just lacking in 

the operating costs. 

lite NOLAW: He says he takes Price, 
‘aterhouse's. So if Price, ‘“‘aterhouse gave this to the 
Commission, then Mr. Hill has in his report all of those 


elements that we require. 


TR eas as YS ve have Hill for invest- 
ment? 
Mi. FRA Lay: And. amortization, and rate 


of return? 


Me. NOLAN: I would rather teke Price, 


“aterhouse's rate of return. They offer me 20% return on 
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the investment. thir. Hill says 6. 

THO CHAIRMAN: &t any rate I do not 

want to interrupt vhe course of your argument but I 

juss want to be clear that Hill's reasoning is complete 
once you stop to remember that he has adopted and made 

his own Price, ‘aterhouse's reasoning on operating costs. 
LR. NOLS: Then it is all to be found 
id tines tll ere port. There is no doubt. in the world 

about that, sir. It is not incomplete in any way. 

Now the differences between these two firms of 
accountants may, I think be summed up under three heads. 
Pest werner Le DOUT Pe T1O DASLS s s:4 6 6's 
TH CHAIPLAN: Do you mind just there, 
since we ere discussing that, telling me what the dif- 
ference ison the operating,costs? ‘shat is the difference 


between the accountants? 


Ti. NOLAN: In figures’ 
THIS CHATRIAT : Yes. 
Ma. NOLAN: liz. Morrison for the year 


1938 has an opereting cost of 4.744 cents ver barrel. 


Til: CHAT AMBI: Vhat is that agein, 
please? 
Te). NOLAN: 4.744 cents per barrel. 


For that came period Price,’ aterhousé... . 
Mie Ro sues $ Vait a minute. 3.744 dents 
you say? 

Line NOLAN: Yes. Iam told that the 
figures are not quite comparable, and without going into 
it they are very very close, and to the unskilled and 
untutored it would look as if ir. Morrison's operating 


eosts in 1938, for the 9 months ending Ceptember 30th, 
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1936, is 5-744 cents per barrel, Whereas Price, ‘vaterhouse's 
for that same period is 4.64 cents per barrel. 

Io was going to say thet the differences between 
the accountants are three in number, first of all may I 
say the manner of arriving at their capital invested; 
two, the labour ratio basis, and three, the question of 
tank rental. 

Now taking first of all the manner of arriving at 
the capital invested. Mr. Morrison takes the book value 
of what is used and useful. Price,'tiaterhouse firm takes 
the sash invested, or in another way the dollar value put 
into the enterprise. Now that brings up at once the question 
Poetee ori noi woop which involves the figure of aoeronte 
mately »~10¢d,000.0%, and, in addition,whet we call Similar 
items amounting to (56,000.00. In ay submission, if we 
are going to put If. Hill into the discard and if we are 
going to look at the books of this Company on the basis of 
Our eresent Valuation oO: this asset, then it is proper to 
include those sums as part of the investment. Now I am 
well aware of the fact that there are two points of view 
to be considered. Firstly there is that of the Company 
and secondly. that of the ratepayer- Now Mr. Maw in 
giving his evidence had something to say on that point 


in Volume 30. 


(Go to Page 5704. }) 
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lL = 9704 © 
He is being cross-examined by hir. Frawley at page 3722, 
of Volume SO and iir. Frawley said: 

"Q- Because it does seem to follow, if I were a 
user, I would be a little astounded to be asked 
to pay something in my rates for the retirement 
of that o-inch loop, which I certainly am not 
ever going to see much less get any use of? 

A- I think you shovid be prepared to pay that. 

@- rom the standpoint of the noyalite Oil Company 
having spent all the money you say I should be 
asked to pay for it, or pay something in my 
rates to retire ite For the moment I will grant 
you thate But how about ir. Brown down here in 
Turner Valley who has oil to send through it? 

Ae Yes, that is what I mean. I think it is obvious 
there are conflicting interests there. 

Qe Yes? 

A» we have got to weigh the rights of one against 
the other to some extent, and I think, doing 
that, you should include the costs of the 6- 
inch loop as an investment which the Royalite Com- 
pany is entitled to get its return fron. 

@- But it is not very dis-similer from the rate which 
the customer on a street eer Sy stem pays. 
Doesn't he only pay for the oars and the tracks 
which actually are in use? 

See. £ a HUT elas sos. SL think he has to pay enough 
money to take care of interest on the bonded in- 
debtedness of the whole system. I may be wrong 
about that but I think that is probably the basis 


on which the fare is calculated." 
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And then at page 3724, ire liaw is asked if he disagrees 
with Mre Taylor on this point and ir. Maw says "Z am 
afvaid I do, yes", and then to Mr. Frawley: 

"Qe. I asked you a moment ago Bees the street car 
tracks that were rusting out to the dried up 
lakes, and if you had a pipe line that was 
still in the ground, but that you had decided 
not to use, and you pulled up the pump con- 
nections, and it is ae out there, not used 
and useful, and no prospect of it being so, 
would you include that in the rate structure 
which you would ask the present day user to 
pay a rate on? 

A. Subject to the same consideration, I would. 

ae For the same reason? 

Ae For the same reason. 

@ Because the money was spent on it? 

Ae The money was prudently and wisely spent. 

Qe And the situation in your submission is that the 
potential user must just put up with the invest- 
ments which have turned out to be bad, and which 
are of no value tc him at all and cannot be used 
by him. te must pay up on it because the money 
has been spent? 

Ae Yes. Without that there is too big an injustice 
oh the operator of the systome 

Gs Lt is a qvestion of balancing one against the other? 


wea > To think so. 


Q@. In your way of looking at it it is all the one way, 


really? 


de Yes, I suppose it is. But it does not have ag 
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H-Ge Nolan 
- 5706 - 
big an effect on your producer as it does on---~ 
Qe On your company? 
Ae On the operator of the system." 
And my submission to this Commission is this that if we 
are going to keep away frou present day value we are going 
to look at the books of this company to see what has hap- 
pened to ascertain what the experience of this company has 
been, we find that there is $158,000 invested in these Oop- 
erations which turned out to be unsatisfactory but which 
in my submission were prudently invested and it seems to 
me, and in my submission, it is proper, to apply the test, 
and we say it is referred to in the books, even Lir. Graham 
refers to it, the test of wise and prudent investment. I 
am not suggesting for the sioient that this Gonmission can 
impose upon the rate paying public a rate which in any way 
was based on what could be called “gross mismanagement" 
but if we do apply the test as to the propriety of keep- 
ing this investsent in our rate base, because that is 
what we are trying to do, in my submission the evidence 
in this case is that that line was laid, that these dis- 
bursements were made with a reasonable and honest expecta~- 
tion of mecduedi on through those linese Now that fr soduc- 
tion did not materialize, that is quite true, but I do 
not think trut that can be laid at the door of the Roy- 
alite Oil Company. Now perhaps this is---- 
MAJOR LIPSiTT: , Jould it make any difference, iir. 
Nolan, in your view if, we know as a fact that that in- 
vestment has already been repa Md out of earnings--~- 
lik. NOLAN: Noy NO,» wo Bim, NOnS,. and medeher 
would the Price Waterhouse Company nor ur. worrison dispute 


me on that point. Mr. Morrison's position is very simply 
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Pure Le is not there, it is hot "used or useful". You 
cannot have it in the rate base because you have not 
got it for your fate payers usé. These other firms of 
accountants say never mind, it is not there we aoe but 
in the best judgment we have under the circumstances as 
they existed, we expended this amount af money", and they 
say to the Commission in fact "now do not deprive, @o not 
take away from me this (158,000 Of money that I have in« 
vested in this operation because I have put that in, that 
was done with the best intentions in the world. True it 
has not turned out very well", and they say "let us bal« 
ance this thing, one against the other, is it more fair 
to take away 4,158,000 from the company and reduce the cost 
of it,of the transportation by What that amount would re- 
flect,- it would be only a decimal something, or to leave 
it with the company because by leaving it with the com- 
pany it will only change the rate that is heing charged 
for transportation by the corresponding number of decimal 
figures". | | 
WAJOR LIPBETT: Your argument, Wr. Nolan, would 
bring us to this result, would it not, we know that it 
was a perfectly Bona Fide mistake, that everybody exercised 
its best judgment that it could at the time but at the 
Same time it was a mistake and the Company got their money 
backe Now if we adopt your argument, does not it lead to 
the result that for a mistaken investment that the men 
who are asked now to pay, are to pay twice over for the 
one investuent which was admittedly a mistake. 
MR. NOLAN: | Of course that brings us back 


again t® the old question of past profits and past losses. 
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MATOR LIP&LTtT: They wrote off this capital 
before they arrived at their profits, didn't they? 
MR. NOLAN: Of course we did not know what 
the prcfits were on this pipe line department Lut what 
you ure saying to me, ir. Commissioner, is that they got 
it back from their depreciation charges. 
HAJOR LIPSHTT: They got it back as operating 
' oOsts before they fixed their profit. 
MiRe WOLAN: Yes, they got it back out of op- 
erating costs but it was money spent. 
MAJOR LIPSETT: and you say "give it back to us 
a second time”. 
WRe NOLAL: E am asking, if you like to put 
it that way, to have the physical structure the second 
time, if I have had it back in amortization charges up to 
the present time. 
MAJOR LiPsatf; I am dealing with this. 
MR. NOLAN: Yes, but 1 go further than that 
and I say I want it back, the Commission may say "you have 
had it back once" but IE say "no matter, it was a private 
enterprise, I can do as I like". 
THS CHAIRMAN: You sey they are going to stand 
on the historical costs as they are in the books. 
i:Re NOLAN: Only t hate 
THa CHAT tu.A N: They must be consistent. You say 
"we are not interested in costs when we h.vc not lost any- 
thing but we must take it into account when you have made 
it has not turned out well". 


an investment tocause 


ik. NOLAN: And I say in parentheses, if l 
may, that perhaps this is an added reason for taking Mr. 


Hill's because it is one of those things that does happen 


oo 
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When you are going into the historical costs subject or 
the original cost, all these complications arise and 
there is a very grave difference of Opinion between two 
very perfectly reputable accountants for both of whom I 
have the greatest respect, as to what should be done with 
this item, so that only goes to show that what these 
Courts and Commissions in the United States have tried to 
do is to get down to some basis of facts, to use some 
measuring rod that was not open, not open to the dif- 
ference of opinion which may be found to exist as between 
two eccountinte in making a distribution or in arriving at 
a capital investment of a company. One would have thought 
that there would not be any di ffercnec of opinion, but 
these are two honest opinions about which there is a very 
wide difference and so I say "why not Mr. Hill". It does 
not happen with Mr. Hill, wr. Hill says "you are only going | 
to be allowed to inolude in your rate base What you have 
got out there. I do not care about your costs. I do not 
Gare what you put in or what you took out, it i8 what you 
have got there now, and if you took in a $7,000 pump at 
gl, Iam not interested in that. I am going out there to 
have a look at the pump and if it is worth 47,000 you will 
have thet in your rate base but if it is worth $700, that 
is all you are going to get." 

THE CHALTRsAN: It strikes me that force would be 
lent to your arguemtn if one took the view, no aatter to 
what extent the Courts in the Uhited States havo said that 
legislation involving the regulation of a company is not 
of a character confiscatory, that of course they must do 


s0 to avoid constitutional troublese 
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rine NOLAN: No doubt > 
THE CHAIRLAN: But where we are not bothered 


with that in this country, perhaps we might call it by 
its true namo and say that when saueone owns Something 
out of which he can make such profits as the public will 
provide and the treffia will allow, and he is sud- 
denly deprived of his property, at least it has some~ 
thing of the character of confiscation about that as T 
at the moment see it and that being so why should the 
Board or anybody be concerned with taking it over in 
whole or in part; be concerned with anything othor than 
wnat is the thing I am getting now in the condition in 
which I am getting it now, what is it and what is it 
worth? Now it is worth something, worth something in the 
lightof its earning power or its worth ,something in the 
Light of its physical character but what is that asset, 
what is the thing worth in actual value, what actual 
value can be affixed to it and then as to the rest, how 
we shall regulate, what we shall allow and all this, is 
Simple. 

MR. NOLAN: Tt follows, that is my submis- 
sion, sir, in a word, putting it in other words, if I may, 
what is the value of the thing upon which these rate - 


payers are’ to be asked to pay a rate, how do you get it? 


THE CHAIRMAN: You see if the view I am putting 


forward, whether or not it will be the view which I ul- 
timately have is a very different thing» 


MR. NOLAN: Ye@Se 


THE CHAIRMAN: The view I am putting forward pre- 


supposes you are in a sense taking something away and then 
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gents A dl 
to be fair you must give what it is worth ana you must, 
and that worth is the worth at the time you take it. 
MR. NOLAN: Then there is nothing to do 
with whether or not I put 4158,000 inadvertently or im- 
properly into this property in 1929. 
THE CHAT AN: No, nor whether it is deprec~ 
iated at 5% or 10% or 20% or anything else, it is what it 
is vorth now. 
MRe NOLAN: As one of these cases said, book 
costs, well book cost is not reliable except in those cir= 
cumstances wiere the books are kept under the authority: 
of the regulating body and open continuously to access by 
its staff and its accountants and we can see the reasonable 
ness of that because books are kept in so many different 
ways. Let me put this to you, we kept the books one way, 
they hevcbeen recast if that is the proper word to use, 
by Messrs. Harvie and liorrison in another way, Price Water- 
house recest them in another way: 
MR. FRAWLEY: Not with respect to what you spent 
on assets. 
MR. NOLAN: No, but we get different answers, 
the answer is different in each interpretation. The de- 
preciation on those three are different and I think that 
is the sort of thing American Courts and Commissions were 
trying to avoid and so they said "oo out and have a look 
“at it and see what the depreciation is by observation and 
come back and let us know and that is the present day 


value of the thing being devoted to the public use. 


ViA JOR LIPSETT: In that case, Mr- Nolan, that you 
referred to, where they referred to the books not boing 


kept under the control or guidance of the regulating body, 
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was that a case where it was-+=5 

MRe NOLAN; It was not a case sire I hope 
I made that clear, it was the author who said thate Tt 
was Barnes, it was not a cage. 

MAJOR LIPSSTT: ' Is that not open to the con- 
struction that he meant that the company could not use 
their own books as they kept them with a view of increas- 
ing the rate. 

MRe NOLAN: Yes, I think it does mean that 
but it means more than that, thet books are no good to 
the rate fixing body because it igs the manner in which they 
are kept or the manner in which having been kept they are 


interpreted which may or may not give you the proper 


answere 
wAJOR LIPSETT: You happen to have the page? 
Mine NOLAN: Yes, page 19, sir, I am sorry, 


I thought you had it before you. 

"The book cost of the property is perhaps the most 
obvious indication of the amount of property which 
the company is using in serving the public. The 
availability of book cost as evidence of the rate 
base must depend upoi the accuracy with which the 
Compan y's books have been kept. Only where the 
books have been kept uccording to a system of ac- 
counts prescribed by the commission, and where, in 
addition, these books have been sub ject to contin- 
uous inspections and audits by the Commission's 


staff, are figures of book cost considered re- 


liable." 


ER. FRAWLEY: That is as to being sure as to 


the accuracy, but we are not ouestioning the accuracy of 
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the books. 
MiRe NOLAN: But nobody has taken the books 


for depreciation yet. 


Mie FRAWLOY: In that respect it has to be 
revised. 
MiAd OR LIPS wT: Was there not another reference 


in your brief to it, in some case. 

Re NOLAN: No, I think not. well now wait 

a moment until I look, sir. I have not got it in my 

brief but 1 have seen in the reading that I have done, oh 
yes, in the Public Utility report of the State of iontana, 
the siontana Public Service Commission in re: the Town of 
Thompson Falls, 1988, Public Utility Reports,page 337, held 
that the book. cost is rot decisive of value, Since it in- 
dicates merely the price of acquisition of the property, 


and not its present value. 


MAJOR LIPSETT; I thought there was another refer- 
enGe» 
Like FRAWLGY: You may be thinking of the sumnary 


on page 48, it is repeated there. 
MRe NOLAN: 4nd do not bo misled by the sum- 
mary, sir, that is my owne 

Vell then, sir, if I may go to 
what we gall the "labour ratio basis". Now a great deal 
has been said about it and I think the differences which 
exist as between the two accounting firms are obvious to 
the Commission.e It is sufficient for me to say that it is 
obvious to us all that some arbitrary method had to be 
adopted to allocate what they Gall the “indirect expenses". 


Now the occasions for doing this never arose before because 
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it wax never necessary to do it because the pipe line de« 
partment was only part of the operations of the Royalite 

Oil Company. Now in Beeking a basis, the accountants, 
and with of thom discard what we call the revenue basis; 
they did not think that was proper. They discarded whet 
we Gall the indirect expense basis and they accepted, and 
both of thei accepted, what is known in the profession as 
the labour ratio basis and one of the questions to be de- 
cided by this Commission is which of those basos is the 
proper one and should be adoptcd because they both cannot 
be right. 

Now the difference lies in the 
particular kind of labour ratio basis which was used. Nr. 
iorrison took all the men, including the capital labour. 
Price Waverhouse and Company took the operating labour 
basis only. Now in the course of the proceedings we con= 
tended, and we have continued to coatcnd,that lire Worriscn 
did not carry on, did not carry his basis through to its 
eocounting conclusion. Now we do not say that in any 
critical sense. we simply say that that is a defect in 
the method used by ure Worrison and that it is exemplified 
by turning to page 21 of Mr. Morrison's report, being Ex~ 
hibit "88" in the oase, because at that page we find that 

Mr. Morrison has a total of $48,922.76 as his total of 
indirect expenses. Now we know that Mr. iiorrison at page 
21, that is, we know that Mr. Morrison based his labour 


ratio that he used on some capital labour. There is no 


doubt about that. we also know that this figure of 


inure T . t es 
p42,922.76, which is shown on page 21 of Mr. Morrison's re 


port, being Exhibit "88" in the case, leaves this whole 
2 ise 


figure of $42,922.76 as a charge against operations only, 
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although on his capital labour basis in our Submission 

some of it should be charged to csvital because his 

Lasis is one which includes and involves some capital 
labour; putting it in another way, his methoa of prov~ 
iding for his is a method which provides for the 
Capitalization of overhead but Mr. Morrison does eee 
capitalize it. He leaves it all charged agsinst Ste ta 
ions, because this $42,922.76 was arrived at by taking 

into consideration the capital labour of the Royalite 

Oil Company and what we respectfully suggest is this, 

that Mr. orrigon should go on and distribute that 
$42,922.76 to the capital labour involved in the pipe 

line department itself. Now then if, as we suggest, some 
of that is charged to capital that would,= I know and I 
agree,~ have to bs amortized cver a period of years which 
Shall be fixed by the Commission but when you put it all 
against 1938, as has been done by iir. iiorrison here, in 

our submission that not oniy gives a highor operating ex 
pense in 1928 than the oiroumstances warrant but that it is 
a basis which is unscientific and should not for that 
reason, if for no other, commend itself to the Commission. 
Now one would ask me at once 
"Now if Mr. Morrison did not proceed to distribute, did 
the Price Waterhouse carry theirs to what ve might call 
the"accounting conclusion”, and if the Commission will 
direct its attention to Exhibit "108" in the case, if the 
Commission willdizest its attention to Bxnips pt Loer os 
my submigsion you will find that there is contained in 
that Exhibit complete distribution to show whether every~ 


thing has been charged, over and above the 28% which was 
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the figure which we allocated to the pipe line depart- 
ment itself. We take that 28.9996% and show where the 
remaining 71% would go and what dopartment it would be 
Gharged to, just as if the books of the company had 
been kept under the direction and instruction to keep 
them in that manner and an accountant had entered into 
the office that day to see what the situation was and 
the books were clossifor the purpose of him making his 
audit. Now this difference in method is only I know a 
Gifference of opinion but in my submission there is sane 
authortiy in support of the method which has been used 
by the Price Waterhouse firm, first of all there is a 
book written by iure May, an excerpt of which will be 
found in Volume 22 at page 2891,here the learned author 
sa ys: 
"The Publio Utility accounting calis for capitaliz- 
ing large amounts of administrative expense which 
Wee bd equally incurred, uhether there are capital 
expenditures in progress or not; but the general 
rule in industrial accounting is to capitalize 
only such administrative expenses as would not 
have been incurred had the capital exponditure not 
been undertaken." 
Then we have the Thornton book which is marked as Exhibit 
"139" ond is to be found in the record at Volume 30, page 
3754 and it seema to me that that gentleman, who is des- 
cribod as being an accountant, helps us in his book upon 
"Pi nancial Examinations", Wxhibit "159". Perhaps I had 


better look at the book. I have not seen it fora long 


time. 
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"In audit ing construction work for a company's own 
use by the company's own employees", wait until I 

see where it is picked up, 

"If work of construction is done concurrently with 
ordinary operation it is not good practice to 
capitalize such an amount of fuctory overhead thay 
the manufacturing costs of the ordinary product 
are reduced below the normal amount per unit ia 
periods in which no construction is done. 

During construction it is permissible to cap-= 
italize a propcrtion of the salaries and wages of 
such officers and employees as are engaged partly 
or wholly in plannisic and supervising the work. 
This might include part of the time of theo general 
manager, and payroll of timekeepers, engineers and 
Clerks directly cngaged on the construction work 
and its records. Other proper charges to construc- 
tion incurred during the period of construction and 
not otherwise are interest actually paid on money 
borrowed to buy the site and to finance construc~ 
tion, real estate taxes and insurance» 

So soon as the work is completed capitalization 
cf overhead ceases; it ceases also as soon a8 Op-~ 
eration begins, whethor the construction work is 


then complete or not." 


ry 


ie eal 
: bs Ip) 3 eae > 
4 ene KY 4 fo : 
= 2 * ey ait ra 
, BS oe ays aa 
gr us ‘ ee oo ae, 
- 2 a ba set ieee “4 
er} bj cae 4 eat ine | y 
asa oe. ies spit 5 - iat a, 
* BC < ) eer Pe ; j ree 
< Lies o NP : on . ie (o 
- me % et c cae ry 
a Sg vt Q Se we a < S 
Paar me as? -" it ret . Pa . 
nt hg oe — $ a ue ~ 
a+, i +} ra S Pies 3 ae c m4 
i b Ss , 3 a “i 
: Rael oy at Dp ¢ : ; 
ot s c : Fy bs eran 
: i 
t an etd > a het 
SS poh : é i i 
ij . ‘ 
aes / a5 ‘ - a 
” 4 7 ren = as 
3 3 , sat sa) ; 
— ~ ie . - banat oad 
fms . - 2 Ses: . 
ie = Sees. . = 
tenet i é 4 - 2 Gy 5 > J 
ry 4 ae: 
af Pa vid £2 oud et 
Ah ys ee Fg 5 
a wee “ 0a ees 
3 * ; = - ini Et 
_ ~ - Ae as ah 
e oe Piet = = nee 
i : ee, a4 : . i a 
Z =4 ae = 
eet fe Bee ~ 
2 bss 4 E : . 
~ . = Pee S - _? cme ‘ 
a amy ~ ed 2 - : E 2 
Z, % aed ape ie « . = se ow 
‘ ors Dinal - i ; ; 
3 — ae, - ad oy s 5 
- ae -é , Ps bee 
etd aad head 5 Fas 
. + s tee ee 
‘4 . . * 
; + 3 Vn seat 
2 3 Lud ‘ na 
ae . es , la y 
= oe aie i s 
APES 55 . 5 fan cys 
a nas rent : % ag : a 
: 2 - a ae | 
y % eee wn, et Pas i 
re - aid < cE Nd - 
- : ey ry "i cas an E 
E Fa 3 ; 
oe o eh : nN si 
a Ea aie aan mE 
$9 > z: ‘aia ves 7 iS 
me eo. a a 
~ ee “Sf, ‘a! “4 ah. 3 winae 
a * a4 oy cece i 
R nt = - 
i 3 = cy Tee 
i -- os & sae ; zs 
mag — 3 ‘ ms 
BD, oN 
fa abe oN ie : ay 
er. > - é 
Tie es a < 
‘ i 4 ‘ 5 
~ . inh! y . 
‘ a. 5 
ant . at ci i 
o ae — ors gs 
ry 2 
: aD) (e 
“> : at fad 
. ee, Sas my, ” 
" i Ba - 4 Yona 
i tt 3 : : ie 
a : ' - 
: aoe A ‘ ‘ 


|e Ean Cy 


Nolan. -5718- 


ow, the point that this author would have us accept, 
from the language which he uses is this, that while 

a concern is in the course of construction it Ls 

proper: bo capitalize part of the operating expenses, 

but once it becomes an operating company = once it 
becomes an operating company then thos: operating 
expenses should be charged to operation. And the point 
that We are making is this, that the Royalite Qil Company 
iS an operating company and as long as it is an operating 
company these operating expenses should be charged to 
SPetaylon wand not. to capital. It is clear from) 'the 
evidence that to say that they should be charged to 

such departments as Wells Drilling does not work out 

ai practice. Because it is. clear from what has) been 

said and the evidence to which I refer is at page 3772 

in Volume 30, the fact is in some years there Was no 

well drilling at all, just none at all becuse they did 
not carry on a well drilling programme. I submit that 
there is some authority in both these May and Thornton 
books to support the view which we have taken. 

THE: CHAI RMsN: | I suppose the point might be 
made against you, and I would like to know what you 

have to say about it, that at a time when the campany 
was itself in search for a proper yard-stick to base its 


allocations in its book, they took the Morrison method. 


Mr. Surns did. 


MR. NOLAN: He “Gids 
TH CHAT RAMAN : Vave you anything to say about 
that? 


MR. NOLAN: othing, but Price, Waterhouse 
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firm have told us that it is wrong, and that we must 
not take it and they did not take it ana they used 
another method. 

THE CHalRMAN: aS my associate says they 
must nave passed on it. Burns did it and they are the 
auditors. 

MR. NOLAN: That allocation that was mde 
by Mr. Burns, as I understand it, was contained in, 
only in the Jersey statements - no, the Harrison Smith 
stetements, and those statements were not the subject 
matter of an audit at all, becnuse they did not form 
part of the compnny's books which were being examined 
and submitted to the auditor for his examination. And 
we know from what my learned friend Mr. Frowley has 
already said to us that he is not makine any Ooi por 
wnat is contained in the Herrison Smith statements, 

nor is he making any point about what is contained in 
what we knew some Weeks ago as the Jersey statements. 
MR. FRAwLBY : I am making some point that 
the company it self gave some support to Mr. Morrison's 
allocation. I said that already in my argument. 

MR. NOLAN: | Z es the point that is made 
against me there is something to be said for’ 1ty 

Mr. icorrison uses a basis which is the same basis as 
the company used. That is so, but they may both be 
wrong, and Price, Waterhouse may stiil be Tight: 

But what we say particularly is this, that the actual 
increase in sndirect expenses bears no true relation 

to the increase of capital expenditures of this company 
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Exhibit "lel" we endeavour to exemplify that by bring. 
ing to the attention of the Commission the statement 
which showed an inorease or decrease one year above the 
other in the drilling pay-roll of this commany and we 
find that in 1935 there was an increase as against the 
year 1934 of 546% in the dril.ing nay~roll. We find 
thst in 1956 there was an incre*se as against 1935 of 
188%. During this time these indirect exnenses, these 
administrative and gencral expenses and utility exvenses 
and service units were in the y: ur 1935 increased 10.94% 
over the year 1934, and in the year 1936 were 2.11% over 
tHe year! 1935. 

| Now, I say that the Exhibit 
shows what fluctuation there is in the capital expenditure 
in well drilling and I submit that the administration 
and indirect expenses in that period are comparatively 
constant and that that fact, if nothing else, is in 
supoort of our contention that capital expenditures, 
as such, have no bexzrirg on the indirect expenses. 
Now, 
Pos remn bit MLSS" sinhthe case, bs Interesting ywecause 
fPathe: Gommissian will hook -atethe .erder which ts 
presented in the beginning of ‘thst book, you wilt find 
pris yentitiled » “Order. In the Matter of a Uniform 
System of iccounts to be rrescribed for and Kept by 
‘ipe-Line Companies. ‘resent: Joseph B. —astman, 
Commissioner, to whom the above-entitled aatter has 
been assigned for se ion phereon. 


It is Ordered, That the Uniform System of accounts 


this little book of the InterState Commerce Commission, 
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for sipe-Line Companies with the text pertaining thereto, 
embociew in printed form to be hereafter krovn as First 
Revised Issue, a copy of which is incorporated herewith, 
be, and the same is hereby, approved; that a copy thereof 
duly authenticated by the Secretary of the Commission 
be filed in its archives, anda second copy thereof, 
in like manner authenticated, in the office of the 
Bureau of .ccounts; and that each of said copies so 
authenticated and filed sh3l] be deemed an original 
record thereof. 

iy 2s further: ordered, That the said Uniform System 
Of sCC0Unts Dor ripe-Lineé Comp.nics with the text 
VWErtermiue iWmereta, be, and the same is hereby ,) prescribed 
for the use of piple-line companies; subject to the 
provisions of the Interstate Commerce act, in the keeping 
and recording of their accounts.” 

So we find that this comnany 
has got some authority because the order which promulgates 
this ts contained in Exhibit) "138", which is the Uniform 
System of Accounts for riye-Lines. Then at page le of 
this book we find under the heading of "Cost of Labor": 

"No charge shall be made to these accounts for the pay 
of operating officers and members of their staffs who 


merely render service incidentally in connection with 


construct: on Work.'. 

It. sams: * 
"Gost of labor includes the amovnt said for labor 
nerformed by tne carrier's own employees. The salaries 


and expenses of engineers and other officers snecifically 
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assigned to construction work shall be ineludea 
in the accounts appropriate for the cost of the 
property in connection with which their services 
are renuered," 

when it says: 
"No charge shall be made to these accounts for the 
pay oF operating a ficers and members of their staffs 
who merely render service incidentally in connection 
with construction work.* 

Now, the first point I make 
is this. It would be absurd to argue against me thet 
Mie Hoyelive Ws not an opersting company. 14 would be 
Siga..y “cvsurd to contend that John oleod is not an 
operating Mercer, end that oll of his Salary sive 
eharged by the Royalite Qil, Corinany to opera 18, .and 
in iy submission it follows that this authority, cnd 
it must be a high authority, because it is the system 
prescribed by the Interstate Commerce Commission for 
Eipe-Line accounts, I submit on the authority of the 
Interstate Commerce Commission that if Mr. McLeod were 
a pipeline officer only his salary could not be charged 
to pipe-line construction. I sutmit that it follows on 
the same reasoning that as the operating head of an 
operating company no portion of his salary, pur-uant 
to these instructioss of the Interstate Commerce 
Commission should be charged to capital cons tructi on. 
In a word, my submission is that our information 1s 


supported by authority that it carries out the allocation 
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to its accounting conclusion and that it fairly 
reflects the proper proportion of indirect expenses 
that should be bome by the vipeline company. 
That brings me down to a 

consideration of the tink rental or terminal store e. 
Now, my friend Mr. Frawley, learned counsel for the 
Commission, has dealt with that under two heads, He 
refers to it in one part of the skeleton of his argument 
under the hesding of "ripeline rate for 19238" and in 
section (a),the direct operating expenses with special 
consideration to be given the inclusion @9 elimination 
of the rental paid for storage in the Imperial refinery 
premises. sand then “in dealing, under section 7 ‘of 
this matter ee this question: 

"The existence or otherwise of any obligation upon 

the pipeline division to provide terminal storage 

Lome users (of the liné and if so, they costed 

such storage is to be included in the pipeline rate 

or should it be the subject of a separate tariff?" 
ET do not know what tue difference is between tank 
rental and terminal storage beotuse I cannot see any. 
Tf dom G krow why it should be referred “to im 19s¢ 
as tank rental :nd why when we are talking about 1939 
we aire talking about terminal storage, because We :re 
talving about the same thing in poth years. And that 
is, where are the customers who use this vipeline going 
to put that crude oil that they cannot utilize at the 
moment themselves? Now, the first question I put to 


myself is this, is this storage required at all? 
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well , Dr. Boatright in Volume 17 has something to 
Say about that, and it is at page 2384, 
Tila CHAT RMAN: Of Volume? 
bR. NOLAN: Volume 17. He has this to say: 
That it is not the unifom practice to furnish storage 
at refineries and that it is commom practice for 
refineries to furnish their own storage. That, I think, 
is at page - I am afraid 1 have not got the page, but he 
Saye that. ‘That is the: gist of his evidence, that it is 
not uniform practice to furnish storage at refineries 
and that it is commom practice forrefineries to furnish 
their own storage. i phink he omen troned’ a erwed/ or 
GO days. 1 would like to draw your attention ‘to what 
Dr. Boatright is saying at the bottom of page 2365. 
he iS disenssing the Imperial Oll and the British .mérican 
OLl1l and tips Plotkins and he ends up by saying: 
"Further, as far as rlotkins' Refinery was conerned, 
he is charged 6 cents for delivery to his refinery. 
I advised Mr. Morrison I did not think a charge 
for tanks was proper as the pipe line is being 
operated at the present time." 
I think that Dr. Boatright was very careful to put that 
limitation upon what he had to say. Then going over 
to page 2366 the question Ss: 
"q Now, Dr. Boatright, if the Commission should 
ve of another mind and felt that this company 
should be allowed some terminal storage at Calgary, 
what, in your opinion, would be a reasonable amount 
for them to me2intain, havicg in mind the nature of 


their onerations, as you know them? 
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WA 


T can see no resson for terminal storage in 
excess of th: t ir the field itself. In other 
words, about 118,000 to 120,000 barrels.” 


Then Mr. Morrison in Volume 15 


at pige é125 was good enough to say this. I should nick 


We the 
ay 
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ANG at 
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Miread. OT; 

It must there do something with it, either it is 
the practice for these neonle who desire to have it 
transported to provide their own tanks in which event 
the transporting company has nothing to do with 

it, or it is part of the service of the pipeline 
company to have =: central depot to which it brings 
oil and from which it pumps to the various 
refineries which are taking the oil from i 

Less 
Bo you know which it is? 

That phase of it, sir, 1 have discussed with Dr, 
Bo2atright, and it was with reference to that 

phase of it that 1 said he would no doubt give 
evidence... I do mt think I am competent to speak 

on the practice of nipelines as to that ohase of it. 
NOs 

From the accounting point of view I dealt with the 
actual situation which we have here. lf we have 
of course a ayes ese where there were many 
customers then I would have considered that 

Fee Pin also," 


page 2126 he is asked: 
No, but the effect 9f your evidence then I teke 


it to be is, as a chartered accountant you would 


have eliminated these anyway? 
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4 Yes, that is correct, under the present ciroun- 
stances," 

Now, the point I am. making is 
that both Mr. ilorrison and Dr. Bosatright were dealing 
with the problem of the question of terminal storage 
from the point of view of the Imperial (il, the British 
american 2m Vlotkins and no other customers. No other 
customers, because Mr. :orrison is careful to noint out 
that under the »sresent circumstances, with the customers 
as they are, he would e iminite these items as from 
the accounts. Dr. Boatright, 1 think, was equally careful 
To Gilecesa Condition upon his opinion that this. tan 
Feuteal should pe eliminated from the aceaints.. Buty. 4s 
Plotkins.comes before the Commission and he has something 
to Say about the necessity for terminal storage, and, 
after aly hevisivone of the customers of this pipe lite 
and, in my submission, his opinion as to whether or not 
terminal storage is requisite or not is an opinion upon 
which much reliance must be made. However, let us see 
what Mr. “lotkins says in Volume 38 at page 4660 of the 
evidence: 

7 MR. COMMISSIONER LIPSETT: H-ve you thought af 
the question of whether these tink facilities 
at Calgzry, whether they should be »rovided by 
each refinery for itself, or Whethor it should 
pe yrovided by the nine line? 

A Yes, I have given tht, My. OQummissioner, quite 
serious thought because it affects our operations, 


and my views ‘re based on precedent and experience 
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in the Montana field. ndit is this, that the 
pipe line being 4 carrier,offering its services 

to transport oil, should be in fairness to all its 
customers, little and big, in a position to store 
oil that it transports, within certain limits, 

of course, the reasons being these, that a@ pipe 
line being in the business of storing could store 
Oil at consider2bly less cost th.n the individual 
refiners, for the same reason as one pipe line can 
transport oil at considerably less cost than three 
or four transporting the ssme amount of oil in 
total. In other words, if there isa movement 

Gf 6,000,000 barrels of crudé into the pipe line 
for the year, aml each refiner were required to 
take care of his own storage, it would mean 
eousidersable duplicitior of storage Pacilivice 
becztuse the amount of time tht barred of “erude 
Would stcy in any one tank would be ridiculous, 

In Other words, one terminal will utilize the 
storage considerably more than three or four term- 
inals, little or big, with the result that the 
eost of storing, a barre] of crude, 6,000,000 
barrels in the course of a year, will be 
considerably less and as a result the final cost 
of finishing the product will be less and will 

be refelcted. So that is why I submit. that 

it is the proper function of the pipe Line division 
to have storage facilities. And I might say, 

too, that in the United States there are a few 
companies that make it a business of storing oil 


for large and small como2nies, for a mete. 
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q THE CHLIRMANE You think thet subject to 
price, subject to cost, it is proper that the pipe 
line company should have its own storage tanks? 

4 To serve its customers." 


Mr. Plotkins in other portions of his evidence 
points out thet a refinery does not operate at the sane 
rate, at its cepacity day after day, week after week 
and month after month;. that there are peak seasons and 
other seasons, and that as a result it is necessery for 
him in its particular operetions to teke care thet he 
gests the gllowable from the veil which he has under 
contract, because if he does not get that allo. ble 
when it is made available to him, it does not accumulate 
for him and he is allowed to drav. on some accumulated 
reserve, but he either takes it when it is made available, 
that allowable, or you do not get it. I submit to the 
Commission Mr. Plotkins'evidence as tu the necessity 
for terminal storage must be considered when we ere 
reviewing this part of the question. But why should we 
limit this discussion to Mz. Plotkins and to the British 
American and to the Imperial Oil. I understenc from my 
friend that it is his aim and object that 1 should be 


made a common carrier. If I am going to be a common 


carrier, in my submission to this Commission, 1 am 
entitled to the privileges and rights which go with the 
position or stetus of a common cerrier. And we know 
from an examination of the Montena regulations that 

have been put in - I am not at the moment quite sure of 
the number of that exhibit - thet it was there laid down 


as one of the practices and one of the rules or regulations 
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pertaining to pipe line opera tions in the Stete of Montana 
by the Montana Board of Railway Commissioners thet there 
should be free storage for a certein length of time , 
provided for those people who were using the pipe line. 
If we are going to look at it from the broad point of 
view of a common carrier - and I sibmit we must, - and 
not from the point of view of Plotkins, the Imperiel Oil 
“nd the B.A.,- that is past history, and I do not care 
about that - but it is what is going to happen in the 
future that affects me, because whst has been, has been. 
But if I am going to be a common carrier and have a lot 
of people using my line, in my submission I have to 
provide for them some terminel storage facilities. 

The question then arises, "What rent are you going 
to charge or what capital constructions costs are going 
Lon pe tnevered: * It is quite true thet this amount 
for 1928 was based upon what we might call Mr. Hill's 
top rental figure. Top rental, wrich was the languag«: 
which was used in one of the exhibits put in early in 
the case. He said he thought a rental of 920,000.00 
to 335,000.00 would be fair. I have already pointed 
out in the Price, \aterhouse statement, taking it from 
May to December, there is only $19,444.00 put in for 
the whole period. Now it is not to be overlooked that 
in addition to the actual rentel there is the heating, 
lighting and maintenance of these tanks which are supplied 
by the owner, the Imperial Cil, and which may have something 
to do with the necessity for a high rental. Then again, in 


Volume 28, at Page 3462, Mr. Coujtis wes talking ebout his 


storage end he has this to say: 
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TH CHAIRMAN: Volume and page? 

Im « NOLAN ° Volume 28, Page 5462, 


Mr. Frawley seys to him, or no, I think I say to him 
I think it was my question. On Page 3460: 
MQ And the same thing at this end, do you intend 
to provide for connections, that is, provide 
the conditions under which you will be renee to 
make connections to a refiner's tank or to 
‘purchasers' tanks that may want to ship out 
Somewhere else; in other words, a refiner from 
Saskatchewan wishes to have a loading rack in 
Calgary, its own private loading rack, and asks 
you to comnect a direct pipe line so that he will 
not be faced with oxtra eharges, do you intend 
tO provido Lor*that, the conditions under 
which you will do it? 
A I think we will meet those conditions satisfactorily 
as they arise in each instance. 
q No, you will not be in a position, you will be 
faced with a body telling you yherere do, and what 
I would like to know, is it not wise at this stage 
to provide for those things so that the Commission 
will decide on them and settle them, and then we 
will not have to come back and ask for this and for 
tha t when we hows eHOBE conditions will arise? 
A I assume that the Commission will probably set 
We reclaie: hiro or pass on any proposed tariff, this 
is a proposed brief of a tariff. There may be 
diateions, or subtractions from it. 
& Xs it not a fact that this was briefed for the 


guidanae of the present Commission? 
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"Bh Peat ie event, sir. 

Q And why not include all the factors that we know 
of and not leave something in the air? 

A There is nothing left in the air intentionally, 
Sir. 

Q fam not saying intentionally, I am not imputing 
eny motive to then. 

A Noe ‘Je cannot meet every conéition which will 
arise in briefing one of these regulations or it 


would bé soc cumbersome that it would be impossible. 


MR. PLOTKINS: Well, thet is ati? Vierns. 
THs CHAIRMAN: Any more questions? 
( MR. NOLAN: I was going to ask ir. 


Coultis, arising out of ir. Plotkins' questioning, 
it was suggested to you that no appreciable amount 
of storeze was used now, have you at least, Mr. 
Coultis, have you any figures on the storeésge? 

A We were ‘carrying around 190 to 198 thousand barrels 
during the past week in the Calgary terminal of 


erude oil." 


And that evidenre vas given on the 1st day of February, 


The next question was: 


Ng What about the tankage in the Valley itsrif 1t the tank 


farns? 


A I believe the highestt day last week was 105 thousand 


barrels total." 


My poirt is that in the week preceding the lst day 


of February, 1939, there was in use at the Calgary terminal 


of this pipe line storage to the extent of 190 to 198 


thousand barrels in fict. So what is the good of Dr. 
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Boatright or anyb«dy else telling us what we are going te 
need when there are my requirements in that week. Dr. 
Boatright said "You do not need any sore than 110 or 
12C,000 barrels or storage. " Hov do wea know? It 
depends on what aeoneiin the future. I have mentioned 
the fact that the Montena Boasd of Railway Comiissioners.... 
Mee SOM ISSTONER LIPSETT: How much of that was for 

the Imperial Oil? 

MR. NOLAM : & very large amount of it. 
But it is the fact that we carried Vo ote see emo as 
oil for the Imperial Oil that has enabled the pipe Line 
company to maintain the through put in the volume in which 
it has, and to reduce the gost over the period of years 

in which the pipe line has been operating. Novi if we 

have to have terminal storage, and it is admitted by Mr. 
Frewley that we must, he says"I will divide your customers 
into two lasses. we teke your refineries and ve sweep 
them to one side and say to thom "You provide your ovn 
terminal storage, that is the B.4., Imperial and Plotkins". 
But he says, “hat about the other little fellow’ There is 
Mr. Munro and there are these other people who have not 

got their own storage *ocilities. ‘ihat are we going to do 
with them? As I understand his evidence it amounts to this, 
there should be special provision made for these special 
people and that there should be a rate fixed for then 

which they should pay, and which should not be paid by 

the Imperial, the BA., x '@. Plotkins. Now I do not 
know how many customers this line is going to have. 
do not know what the future has in store for a line that 
is placed in the position wnich I will be placed in 


being a common carrier of oil. But I do know that I 
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have 190,000 to 198,000 barrels of storsge required 

down there prior to the lst of Fabrusry 1939, and no 

one can gainsay me that. If it was in a large amount 

for the Imperial Oil, what difference does that make? 

They are our best customers. They have made this pipe 
line operation possible. If there is to be discrimination 
obliterated from this case, ve ere not going to leave 

the position as being discriminatory as against the 

Impe rial Oil Company. They are going to gev writ everybody 
else gets who is in the seme position. But my friend 

says these refineries have their own storage. But 
supposing these refineries’ storage is taxed to its 
capacity? Supposing that one day the British American 
O12 Refinery breaks down, and their storase is all used 
upe I submit that they can sey to this pipe line company 
"fe have our oil coming through this line; we are allows.d 
to produce under our contract and under the Board so 

many barrels of oil per day; we cannot take it; we 

have had a brea ~down here in the plent; or it isa dull 
season and no purchases" I care not which. "ve cannot use 
as much oil as we'are getting; Our own storase facilities 
are taxed to the uttermost. ‘Je went the Pipe Line Company 
to store the oil." My submission is that it is the proper 
duty of this Pipe Line Company to store the oil for its 


customers if as and when they desire it. 


(Go to Page 5734. ). 
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.nd I am brorme out in that by Mr. clotkins, one 
of the customers who is there now, he says "I want 
this storage to take care of my oil when I cannot take 
care of it myself", that is all he Says, and it seems 
to me most reasonable to put it upon the ground that 
he does, 

TH: CHAIRMAN: I think, Mr. Nolan, you 
probably would like a rest for a short time. 

MR. NCLaN: Thank you so much. 

THE CHilRMAR: Ten minutes. 

(An adjournment of ten minutes was here tkten.) 


THis CHaT RMAN: ssuming that whet you say is 


sound, Mr. Nolan, that it is a proper duty of the pipeline 


company to provide storage and that you were made a 
common carrier with all that implies, as you predicate, 
for the purposes of the argument---- 

MR. NOLAN; ves 

THE CHALRuisN: Do. you not in @ sense wiose 
the character of being primarily a transporting company, 
with the things necessary to properly receive the goods 
that you are to transport at the one end and to 
distribute them at the other, that may involve a certain 
amount of storage space, but unless it is to be said 
that the pipeline company had become a warehousing 
company, a warehousing company or storage people, it 
would seem to me for the moment only incidental to the 
business of transporting. 


MR. NOLAN: Well, I think that the trans- 


portation of oil has three phases, the gathering, the 
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trunkline transportation and the distribution, which 
involves storage, as it does with a railway company. 


There has to be some place to pit the freight when it 
gets to the other end. 


THE CHAIRMAN: Quite, that is what I am 
assuming. Now, then, if we go th:+ far, what evidence 
is there before us as to what the requirements for the 
future will be, what is the cost of the loading racks 

to serve the small people adverted to by Mr. Frawley, 

who may come with their waggons and their trucks, are 

we ina position to do anything more than to say What 
Loan ) adequate price to pay far that Which you,no enjoy 
and assuming that in the use of that which you now 

Srey Vou wild. use,.1it fairly for, everybody cope 


that is on an equal basis? 


MR. NULAN: Yea. 
Thi CHALREAN : and that as and when the use 
of the line indicates « greater amount of storage, 


you shall apply to some cther body and you show what 
it is worth and what you, what your capital investment 
has to be and what you say you should get for it, or 
in the alternative say thst, as suggested by counsel 
40 the Commission, that it must pay for itself. 


MR. NOLaN: You mean, Mr. Chairman, in the 


rate or out of the rate? 
THE CHT RMAN: Either in or out, there are 


both ..peints of view, of course. The gathering at the 


moment is in the rate. 
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THE CHAIRMAN: 3o you may say it is without 
ch-rge, as the case may be. 

MR. NOLAN: Ch, I think not, Sir, you see, 
there are 70 miles of gathering system there and I 

think 17 is fair to say that part of that 15 cents 

must be allocated to the gathering of the oil: 1 4o 

not think it is fair to say it is only the pipeline 
transportation or trunkline charge. That is not 
reasonable. We go out and get it and bring it in, but what 
IT am struck with in these -iontana provisions, it says 
there that it shall be the duty of the pipeline company to 
provide free storage, I think itis, for 30 days, under 
these pipeline regulations in the State af Montana. 

Now, if you are going to provide free storage at all as 

&a pipeline canpany for one day for anybody, it has to be 
in the rate. You cannot take it out of the rate because 
if is part.,of the service that 1s :fforded to the) people 
who are using the ?ine. If you do not do that, df wou 

do not do that, - and in order to have that storage 

you have either to rent or build, we have got some 
figures of what it would cost to divurce the terminal 
facilities of the Royalite Cil Company away from the 
Einperiads Oi. 

TH: CHaAaLRMAN : Unless it is essential 


because of the character of the business. 


paw AN Yes, that is it. 

THE CHal RMAN: Then why should there be free 
storage? 

WR. NOLAN: Well, Sir, let me put it another 


way, if I may, why is there need for any storage atall? 
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THE CHAIRMAN: Yes. 
MR. NOLAN: Why should we Lother with 


storage? For one reason and one reason only, that the 
customer of the line cannot take this oil from the 
pipeline company as it comes to the terminal, and it 


just cannot be done as a matter of practicel working 


out of this operation, and so there has to be something 


there to store the oil that he needs, until he finds it 
necessary to take it away. 

MAJOR LIPSETT: That has not been historically 
accurate in the past, Mr. Nolan, has it? 

MR. NOLAN: Why not? 

MAJOR LIPSSTT: Because the Impcrial built 
these storage tanks at the refinery when thogomers taking 
Sen 2ire> Or ail over the railways. 

MR. NOLAN: chy (¥ Ss. 

MAJOR LIPSETT: Until a short time before this 
Commission started they used those tanks and they were 
their own property for taking the oil as it came from 


the pipeline, and it was all the property of the Imperial. 


MR. NOLAN: Always. 
MaJOR LIPSET™ : “ow, you are seeking to change 


thet and, perhaps, very »roperly. IL think 20 Us waste 
a nice question on both sides. 

MR. NULAN: Yes. 

MAJOR LIvSETT: But. itis @ real. change 
altogcther from what has been in effect in the past. 
MR. NCLAw: Yes, my friend would say what 


happened on the night of April 30th or May 1st to bring 
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about this change? 


Mae OR LIPSStT : Yes, 
MR. WUL.it: _ .hat took ploce during that 
night? Well, nothing took place during that night 


but the policy was ch ngec and everything went on very 
michyine same as before, as,you put if to me, om 
except that instead of the Imperial having the tanks 
under their oWn custody and cotrol, they proceeded 
from then on tO rent them to the Royalite Uil Company. 
MeJORV LL PSST? : The pipeline as ™ organiza- 
Piomrom then on, or preyious to that rather, ended 


just at the tanks. “Now, then it.ends inside the tank. 


Ve OA Esty. at Now, it ends inside. the. tare 
MAJOR LIvS.T?: ow ,assuming that for a moment, 


IL would like to kiaow where the sipeline now ends. because 
now when they have all. the sil under their ecnvrol in 
the tanks, they have to get rid of.it, they have to 
deliver it out of the tanks to the British American and 
the Imperial and these other people, and does not that 
involve that they take complete control of all the 
pumping or whatever is necessery to deliver it over to 


the different customers, including the Imperi.l? 


MR. NOLAN: That the Royalite should? 
MAJOR LIPSETT: Yee 
MR. NOLAN: But the customer cannot take it 


and that is the trouble. 

MaJOR LIFSETT: Assuming they do have storage 
and get the storage? 

MB. ALAN: eS. 


MA? LLL Site : It would seem to me there 
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would be a charge made to Plotkins sav for tapping the 
dine in his case,say in the same way that a oharge would 
be made to the Imperial for their Zetting the right to 
tap the tanks, which are now the Royalite'ts, and for 

the guager ta give them the oil. 

MR. NOLAN: Yes. 

MAJOR LIPSETT: But if you are to have any 
equality must they not all three be put on a similar 
basis by the Royalite O11 Comnany, by the pipeline company? 
ifR.e NOLAN: That is why I suggest putting 
it in therate and then we all say "We pay the same rate 
SaGaiwe al) get the same service". 

MAJOR LIPSET?: But then when you go to deal 
With Flotkins vou say he must vay for the tapoing? 

MR. NOLAN: Yes, but I say to Mr. pPlotkins 
"TJ am running a railway, you want a spur, you are not 

on the railway", and 1 think that Mr. rlotkins is in 

the nosition of just being unfortunately situated 
geographically, through no fault of his or mine or 
anybody else, he wants this line tapped but that is 

not going to overcome his storage problem because, in 
addition to the storage he has, he will find 1% necessary, 
according to his evidence, find it necessary to utilize 
some of the terminal storage. Some of his oil will be 

in the terminal. The actual oil Will not come back out 
of the storage to Mr. Ylotkins but as the oil passes by 
his front door it will be diverted into his tanks as 


he requires it. 


MAO Lia Sore : But: from his point of view, = 


’ 


ai 
L 
s- a 
Ser a 
eh ee 
' 
we, 3 
: oa 
‘ 
fe ; 
2 
q Ly 
© 
) - 
See 


vey: 
ore 
i 
ss we : 
i : 
an Ge 
F. ‘ 
ne 
\ 
1 
rn i 
| 3 
soe ; 
tee - 
c ee : 
oa) 
‘ 
A = 
tx : 
ree ze 
pet ae : 
. \ 
rn : 
f 
Fi 


» 
tows Eta ahe + 
\ 
cea ie : 
oF 
, 
~ 
ay] 
y = 
ie 
Se + 
4 


‘ e 
' 
‘ 
et ~ — 
ie ae 
i a3 ; 
, cA . 
Mion 
ee ; 
ee 
‘ 5 
by La 
. < tes 
. oe 
oe ~ may 
ea 
. 
mR 
we 
we 4 eo 
al ‘pe ze 
ec atts 
me a re 
: “ 
; ; oa 
es hoe \ 
= - > 


: aes ap a 
i oe 
- i 
- - 
3 Ne ae es 
r : 
. 
hic, 
os 3 ; 
Nb S : 
; F 
hexy 
ae a 
a nt i 
1b ¢ : . 
‘i S : 
e 
< =~ Pl 
rs 
(ex : 
} 
a ae : By 
aa : c 
, si $8 
Ha aes ; 
a j 
= > 
: : iA 
as : 
; bae 
Fee 
H 


H.lGs Nolan, -5740- 


I can see that it is very desirable for the Imperial 

to have the pipeline running right into their refinery, 
it is historically sound because they /Dutlt 7 

Di.) SCO LAS? Yes, I can see what you mean. 
MAJOR LIrSET?T: But take it from Flotkinst 
point of view, he stops a mile or two miles short of 
that and he gets two miles less trunkline transportation? 
Re iIWULAN: Yes, 

MAJCR LIFSLT?r: Why should he pay for that 
extra two miles in his rate to bring the oil to the 
Imperial refincry a distance of two miles further? 

MR. NOLAY: Because the rate is not dened 
upon mileage. It is not like a railway ticket, where 
you buy from here to Cochrane and from here to Morley 
and pay a different rate. The 15 cent rite comprises 
all this operation and it would not make any difference 
in the cost if it were two miles shorter than it now is, 
en extra two mites...» . 

PDIGRS LAPSED < Gn that arrangement then why 
should Plotkins nay 6 cents,.uore? 

MR. NC LAN: Because rlotkins is getting 
an additional service over and above everything else 
that everybody else is getting, by having Oil pumped 
from a tank in the Zast Calgary refinery inta the pipeline 
and down to where his refinery is situated. That has 
nothing to do with the pipeline. 

MAJCR LIPSETT: But if they say that they 
insist on taking his oil two miles further on to his 
disadvantage. They are asking him to pay not only for 


that two miles extra in the rate put they are asking him 
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to pay 6 cents a barrel to get it back again. ; 
WR. NULAI : The Imperial cherges him 6 cents 
handling charge for that additional service that is 

nce ied: 

PAJOR LIPSsTT: Yes, the Imperial did that 

at the time when they owned and controlled these tanks. 
MR. NOLAN: THEV Shi aot, 

MAJOR LIPSST? : “OW, you want to take these 
tanks away from the Imperial and make them Royalite? 

WR, NOLAN: Yes, 

MAJCR LipoiTr : Then why, under those cire 
etmstvances, why shsuld the Imperial not nay the same 

rave LoOregetting iv out of ths tanks; a «two mile Loucer 
trunkline haulage than Plotkins nays with kis two miles 
shorter trunkline haulage. 

MR. NULAN: when clotkins pays the extra 

6 cents he gets his oil transported through an entirely 


different length & pipeline, plus two miles, plus two 


Ini less 

MAJOR LIPSET: : (wo miles back again. 

MR. NOLAN: Two miles back again. 

MAJOR LIPSET™ : Which he @oes not want. 

THI: CHATRi AN: He does not want, and now he 


wants it tapped and he says "You will have two mites less 
in use for me", but it is mt, because some of Flotkins’ 
dil will be up in the terminal storages. 

MAJOR LIVSSTe : I was not suggesting that he 


get two miles less i: the rate, but ft sas Suttine 2t 
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from this point of view, why does he not get the same 


Service or the same tapping or the same souging ne 
measnre it, that the Imperial n-w on your argument 
would be getting from the storage tanks? 

Wt ONGC TAAL You are not contem=lating 


ROIs Boing to tap the Line, or “ares your 


MAJOR LIVOLTT: Well, that is the suggestion. 
MAJOR LIPSETT : Yes, but the terms upon 


which he is allowed to do that are that he has to vay 
for the gauger there to measure the oil and to pay 
something like fourteen or seventeen hundred dollars 

for pipe. 

MR. NOLAN: Yes. 

MAJOR LIrSatr: ow, why should he not get 
that then under exactly the same terms that the Imperial 
gets oil without those charges. They have the line 
tapped on a new basis at the tank and they get the 
equger to measure it out and “hey get all the services 


from the exit of those storage t:nks into their refinery? 


Ce) i LA Why does he not get it? 

PAJOR Dit oat: Yes. 

MR. iJULAN: cust becase he is not there 
to get it. 

MAJOR LIiroitt: He is two miles nearer? 

MR. iOLAN : Two miles nearer in one sense 


put not in another sense, he is two miles out of the 


way, if you like to put it that way, he is away from 


the terminal. If we could have all these refineries 
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just around the terminal of this particular pipeline 
a lot of these problems would not arise, and that does 
happen, as I understand some of the evidence , in the 
United States, they have these pipelines that run right 
to the refinery and I take it the refineries were built 
in conjunction with or adjacent to the pipeline, wut 
Mr. Plotkins is not, Sir, he is away from it, and he 
cannot expect toget what the Imperial gets, because he 
is not there to get it. 

MAJOR LIPTS&iTtT : Would. it not be, equally 
Pan vormpiit Go you, that the oivneline,;, Tor the purposes 
vine pate: that we fix, should terminate, for sxample, 
at Flotkins, and that the Imperial should pay for two 
miles extra transportation, or not take it at Plotkins® 
place, but take it at some central point, and make that 
the end of the line? 

MR. NULAN? Supposing there 1s 4 Yreriery 
away down 15 miles down the pipeline, what rate would 
we give him? 

MAJOR LIP SETT: It might very well be that 
some considerationwould have to he given to him but 

I am glad that we do not have to put our minds to 

that problem at the moment. I am not trying to put any 
difficulty in your way, but I was just trying to test 
the two methods that could be adopted and which is ‘he 
best of then and what the logical conclusions of both 
are. Why not say that this dipeline might terminate 


outside the storage tanks and that each refinery would 
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have to provide storage. 

MR. NoLAN: Sut you cannot make these 
refinerics provide their Storage under a ynroper 
pipeline operation, I submit, because the »niveline has 
to provide storage for them. 

MAJOR LIPS£TT : Admitting that argument then, 
they should all pay for the deliveries from that storage 
tank in exactly the same way. The Imperial should not 
be put in the position of being the only preferred 
person. 

MR. JOLAN: No, they cannot all pay tho 


same becuse the service Which is required to supply them 


De Citi erent. Now, take the present situation, Plotkins' 


sit has to be: pumped out of the tank. into ae, line over 
a distance a9 two miles, that costs somebody some money 
and that is added to rlotkins' cost. 

MAJOR LLiGSsTT: That will not be necessary. 
OR fcc AR that will not be necessary 
if this hanocens. 

Pane LEP SStT + Lt tay be out of the way. 
PER, WObLAw: But so far as JoopIine TS 
concerned, 1 am not in a position to contend before 
this Commission that if. Plotkins cannot job oil, 
either his own a the oil he gets through the pipeline 
by way & nomination through the Board. You see, I am 
not taking the position that these people, I am speaking 
no from the point of view of the Royalite Vil Company, 
the pipeline COMIANY secses 


MAJOR LIPSSTT: Yes. 
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MwRe NOLAN: I cannot say to this 
Commission, Munro, Hyde, or Plotkins, cannot job 

Poeun oll, lt we not Open to me to say that, Ir 

they make their nomination to the Board and get this 

oil oar eae POD ACTA ws s 

MAJOR LIPSETT: - That is their business, 

Phe ULs s That is their business, and 

they are going to do with that oil as they like and 

fore riact that eventually it might find: i teclr an 

come et i ti on ith some rroduct of the Imperial vil 

Company is all of no consequence to this Comuission 
@o2o1dering the pipeline rate. 

MAJOR LI ouTT: No, except that under the 
eresemt conditions they are paying 6 cents more to 

be able to do that, which goes to help the Itperial's 

costs in their refinery,and they are at that disadvantage. 
wR. wOLAN? Mr. Plotkins is minus 6 cents? 
MAJOR LIPSiT?T : Yes, which is a double dis- 
advantage to him because it goes to the Imperial 


to relieve the Imperial's cost and gives a 12 cent 


up 
margin against him. 

AR. NOLAN: I doubt very much if Mr, 
-Lotkins! 6 cents has very much to do With the 
Imperial's cost. However, we will know about that 

ja a month or two, but there is another coint arising 
sut of this that you are saying 2cW, these independent 
mech oil and get it. 


refineries nominate for fs 


iow, somebody has had to go out and buy that oil, 
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Somebody has had to make the contract to get ie 
somebody's credit has been risked or somebody!s 

capital has been paidc out to get that oil. 

MAJOR LIPSETY: | Then that is proper to make 
that charge, but if Plotkins or any other refiner wants 
to go down to the Valley and buy his oil and hand it 
over to Rv yalite? 

MR. NOLAN: Yes. 

MAJOR LIPSETT: Would you take the position 
that when he gets delivery of it at this end he should 


Q 


pay any more for it than the Imperial does? 


MR. NOLAN: Buy Ne. senate. 
MAJOR LIPSETT: Ho Grins. Se 
nRe NGLAN: nme is paying $ cents imoreeior 


toe Cot one that is: done for him. 


PAV OR seo : But if he buys tat one 
himself and risks his oWn money.....;. 
MR.NULAN : Yes, but ifr. Flow 


Goes not vant to use the nipeline he can pring it in 
with trucks. 

MAJOR. LIPFSET?T: He does nat do that? 

MR. NULAN: Yes, bat he docs it when his 
trucks are not otherwise engaged. 

MAJOR LIPSETT: Yes, profitably engaged, but if 
he can get his oil at the same rate inte his Teriners 
that Imperial gets it into their refinery, i do not 
think on the evidence hewould want to truck lt. 

MR. NO LAN: Nor do Z, Sir, but 2f there 
is a new system involvee of t:pping the line his 6 cents 


is wore. 
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MAJOR LIPSETT: Subject to those conditions 
Which are being imposed on him, one of which was that 
he would have to guarantee the amount and at the same 
time that he would not be allowed to JO Bets 

BR NOL rd; There is nothing in that 


abait jobbing, andI do not say anything about jobbing 


except this, I said one of the problems that the Commission 


Will have todecide is whether or not ‘the independent 
refiner nominating through the Board will be permitted 
Hogor Wiis Gil, atid that is all & said and 7 said that 
a few moments ago. 1 am not in @ position now on 


behalf of the pipeline company to deny them that right. 


MAJOR LIPSETT: Then that gets rid of that 
MR. NOLAN: Yes, and if you Will remeber, 
Sir, those conditions are not Plotkins' conditions, they 


are conditions which must pertain to those people who 
desire to tap this trunkline. If Mr. Plotkins wants to 
come in he has to come in under the general conditions 
that will apply to all those people asking for that 
service and while it might be a little, it might be easy, 
if you like, for Mr. rlotkins to do it, but it might 

be a little onerous for somebody else, because Ir. 
SLotkins says there is no doubt in the world that that 
requirements of consumpticn, he will be able to take it, 


he does not raise any question about that in his mind 


now. 
MAJOR LirSatT: I gathered it might be too 
onerous, pesssibly, on some smaller man, but, on the 


other hand, lL think quite fairly and reasonably you do 


. 
“9 - 
=} é mer 
Z 
© 5 
ue Pe 
, 


ow 


— 
he 
al ' 
i a7 
t 
- « “y z 
‘ 
ae g 
oe 
¥ 


H. G. Nolan, -5748- 


not want to tap the line for everyone who wants to 
take a few barrels of oil out of the line. There mst 
be Something reasonable,but so far as he is concerned, 
on the general basis, he is prejudiced to same extent 
in getting oil from the Valley as against the other 
customer of the Royalite Oil Company, namely, the 
Imperial. 

MR. NOLAN: That is right, because he is 


6 cents down. 


MAJOR LIPS&TT: Yes. 
MR. NOLAN: He starts, if you like, minus 
6 cents. 


MAJOR LIPSETT: Not 6° cents going torte 
Royalite, but 6 cents going to his competitor. | 
MR. LiICLAN: Yes, because they are the 
people who have done it. | 

MAJOR LIP sit? : Yes; in:the past. 

WR, PGLAN : Yes, we are speaking about 
the past but what can I do to help that situation, 

that is just one of those things that have been brought 
about. 

MAJOR LIPSETT: | Have you considered the 
question of the rate including the trunk service and 
some ingredient in it for this service, this delivery 
at the end, like some of the railway rates are made up, 
other transportation rates, anda terminal rate? 

MR. NOLAN: I am afraid I am not familiar 
with how that is done. 

MAJOR LIPSET” : I do not know if that is the 


practice in Canada but I know it is in =ngland where the 
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rate comprises a transportation item and a terminal 


item, 
MR. NOLAN: In addition to the rate? 
MAJOR LIPSEIT s They are both in the rate, 


they appear separately in the rate book, you can see it. 
Re SOLAN: But my learned friend's 
argument was that this storage should be outside of 


the rate and beyond the rate, in addition to the rate. 


MAJOR LIFSsTT; Yes, I think his view was 


this, was it, that there should be a certain amount 

of free storage included in the rate but that any 
storage after that should pay for the whole storage 
fant SdOlmoy Know df Have got that a ient. awe 

MR. FRAWLEY: No, I do not see any reason 
for free storage, people who have no desire for it 
Should not be asked to pay for it, because the 
producers, after all,pay the rate and very few of /them 


are interested in the storage. 


MR. NOLAN: The producer pays the rate? 
MR. FRAWLEY: Yes, he certainly does, 
MR. NOLAN: I wonder if he does. one 


of them have come here and complained about it, so 
far as I have heard. 

MR. FRAWLEY: I can pick it out of the 
evidence if you want me to. 

MR. NULAN : I understand your position, 
perhaps, that there might be something put in the 15 
cent rate for the free storage, or in the rate, in the 


rate for the free storage, orwas it your idea, Sir, 
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there should be a charge over and above the rate for 


free storage? 


MAJOR LIPSETT: sto I meant the rate. 
THis CHAIRMAN : Not @ charge for free storage. 
MR. NULAN: But there is to be a charge 


for the free storage, that is the funny part of oF 
because if you supply storage it is going to cost 
something. 

THS CHALRMAN: But you are going to get 
presumably enough out of what is not free to look after 
what is free, 

MAR. MOLAN : All right. Then, what that 
amounts to is this, that the cost of the free storage 
Shoura come Out of tue naid storage’? 

THs: CHALRMAN: Yes, 

MR. NOULAL: Then supposing there is no ynaid 
storage, how is the cost of the free storage made up? 
THe CHal RMAN : dist in the same way as the 
cost of the gathering is now. 

ie ao LAN: But that is part of the rate. 
TH CHALRMAN : Well, is°it? Yow see, there 
has been some evidence in this case with respect to 
this pipeline, there is no charge for gathering, it 
does not matter how you term it, that is not your 


ArGuUMeENt....e- 


MR. NOLAN: No, did somebody say that in 
evidence? 
THE CHATRMAN : I think there is evidence 


that there is no charge for gathering. 


KR. “CLAN: Nell, Il would like to ses it, 
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because it is contrary to all my ideas of what these 
operations consist of, because I think that part of the 

Present 15 cents is mde up by the cost of gathering 

011 and bringing it to the trunkline. 

TH CHAIRMAN: LI would be inelined to think 

pee Ido net think it matters «a tuppence whether you 

Say 1t is free or whether it is included in the rate, 

the whole operation costs so much, up to this end. 

THa CHAT RAN : Yes. Now , up at this end 
you have an operating cost for storage, namely, the 
rental you paid for the tank. 

MR. NULLA: Yes, and my storage in the 
Valley too, don't forget that, that is part of the 
operation too. 

THE CHAIRMAN: That is incidental to your 
gathering , of course. 

MR. NOLAN: Yes, you see, it cannot all 
come in and come up at once. 

TH: CHATRMAN : It €annot move from the 
gathering line to Calgary? 

UR. NCLAN: | No. 

THs CHAT RMAN : ) Well, that is presumably 
already in your rate. 

MR. NOLAN: Yes. 

THE CHATLRIMA:! : iow, at this end you have 
aertain tanks for which you have been paying rental 


and itall comes down to this, is that a fair rental, 


is it necessary at all? 


MR. NOLAN: Yes; 
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THs CHAIRMAN : Is it a fair rental if it be 
necessary, and thirc,jy, do you need something more and 


if so what it costs and what return you should get on 


that. 
MR. NOLAN: - Yes. 
THs CHALRMAN: It all boils down to that, 


and on that I do not believe there is enough evidence 
before this Commission to predicate an intelligent 
opinion upon. we have the evidence suggesting that 
refineries like that provide their own storage in some 
cases but we have had no real evidence on that, as I 
recall it, except Mr. Coultist suggestion that he needed 
more storage -here. 

Pie ANS But Mr. PlOtkins says he 
Caeoouyno0ok after his. 

THR CHAI RAAN: Ch, well, at 18 Just" too" bad 
if someone wants a railway to do this warehousing, 

they will soon find out that the railway will not do it. 
I mean the storage as 1 see it at the moment, that 
storage which is incidental to the proper reception 

and distribution of the goods is sound, beyond that 

you are going into the business of bailees in the storing 
aptye wae ia 

iAR. NOLAN: Yes, and the evidence is 

that there were 190,000 barreis of oil there the last 
week in January of this year. 

MR. FRAWLEY : That youwere storing for the 
imperial vil largely’ 

THis CHAT RE.AN: It does not matter. 

VR. NCLAN: dhy should 3 not store it 
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for the Imperial Cil? 

THE CHAIRMAN: We have no evidence at the 
moment and, if so, perhaps, you can refer it to me, 
tuat this is an aspect of the distribution. Just 
because you store 1200 barrels say, for the Imperial 
Oil, that does not establish to our satisfaction, as 
it see it at the moment, that that is an essential of 


the business Of a transporting company, if I make my 


OPUS 
MR. NOLAN: Wedd Fieve 
THE CHAT RMAN : And I do not know that, it 


may be too. What I am querying is, have We the 
knowledge in the evidence which We have, of what is 


essential to a proper operation at this end? 


(Page 95754 follows.) 
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For example, take the lo:ding racks and things Like 
that, that is a necessary corollary to your being a 
common carrier, if you ever are, to serve everybody. 
Surely just as surely as you would want tank space 

for B. a. or Plotkins or the Imperial, you would want 
your loading rack, spouts and such things as you may 
require for these lesser people who come to the common 
carrier and Want their oil. ‘shat tmt costs; to what 
extent it} iS a normal and usual part of pipeline 
practice to provide certain things and no more and no 
less, 1 doubt if we have sufficient information, and 


that is all IL am saying at the moment. 


Puen Lae oe We have this---- 


aH 


JS ie SL AN 5 ee 
BR. NOLAN: «nd that.we need 1%, 

Tee CRA Whether you need it, qua 
subsidiary to the Imperial or qua transnortation comnany 
T confess 2t the moment 1 am not clear. #or my part — 
and I am not making any reflections when ! am talking 
about subsidiaries. There is no reason why you should 
not be and there is no reason why the parent company 
should not always control the subsidiaries. That is 
what they are set up for. But because you hapren to 
sture for the parent company a great quantity of oil 

I do not assume from that one Way or the other that 

Pad is an essential pipeline operation. You see, 
perhaps, the Imperial should have some more tanks of its 
own, just like Plotkins c¥ the B, A. Perhaps, it should 


noth But I am querying the adequacy af our information. 


We know you h?ve stored so much. 
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MR. NOLAN: i know you are, Sir, and 
the only thing we have that is of very much assistance 
are these regulations under the Board of Railway 
Commissioners of Montana, and it ue the ipipeline 
company has to provide free storage for 3u days. 
Theat means tanks. «nd that means every man who puts 
his oll into th-t line is entitled to assume when he 
eeluvers 10 down in the O11 field that he is: going to 
be given free 30 days' storage. There is a difference 
SP VOOLNILON Tiethis- case as to. what the storage!) should 
bewiree;, I think Mr. Plotkins suggested either’ 707 
Peover tr iit 18 only Dh day you have (pevhieye. yous 
storage. 
THES CHal Ride: Of course, there the persons 
Ustieyihe ol) may.aiuso use the. storage. Li meaniariis 
noe yery convincing to pick up &@ regulation Of) some 
foreign body without knowing the circumstances under 
Which that regulivicn Was made. 
MR. NOLAN: ir. Hill was asked about that, 
and he was asked at page 2583 in Volume 19, he said in 
effect that the necessity for terminal storage depended 
upon the particular circumstances of the case. I think 
I am quoting him correctly. 
MR. FRAWLEY: | Yes, -he just sata Sihans 
denended on circumstances. 
MR. OLA: tn other words,'the general 
practice is controlled,'he says,' by the peculiar 
eircumstances which surround each individual case. 
fen. That pe right." IT am reading from pige 2583 


sf Volume 19 of Mr. Hill's evidence. 
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TQ And is it not true also that pipe lines as a general 
rule wish to maintain the very minimum amount of 
storage which it is possible to maintain and still 
carry on their operations? 

A Well I cannot answer that question because i el 
Gannot answer it from experience. I presume that 
they would carry what tankage was necessary to 
conduct their cperations and no more." 

THE CHAIRMAN: Yes, exactly. ‘That is 
what I would have supposed? 
Vi NO LAN: But that really only 


puts a guestion, sir, ~ather than answers it. Does it 


not? 
TH: CHAITRIAN: . L Know, Dut 1%. pupeiaie 
concretely. It is keeping them in their character 


as a transporting body as distinguished from warehousemen. 
Mere COMTISSIONGR LIpsSsT?: Ches you 20 so fag tie t 
storage is necessary pipe line practice, is there any 
place you can stop there and saying that the pipe line 
company must take the entire charge of distribution to 


each customer? 
TR. NOLAT: No, Lf do not think there 

is. When you are taking charge of the entire distribution 
you are involving your pipe line company tn this instence 

in a considerable capital expenditure, because we would 
have to divorce all these facilities down there wouldn't we, 
the loading and the pumping racks and platforms and every- 
thing that goes with it? 

THE GCHAIRLMAN: We do not know what they 


ean be rented for or what it would cost us to build them 


up, of our own. 
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MR. NOLS: Ve have Mr. Coultis' 
estimate, which was of necessity a very rough estimste, 
which he made himself. 

MRe COM TIS -LIONGR LIPS&Tt: Are they not all there 

in connection with these -articular tenks at the present 
time? 

Mie NOLAN: Yes, but they are owned by 
the Imperial. 

Mie COM:ISSIOK GR LIPSETT: I understand that. 

TH CHAIRMAN: I understand Mr. Coultis' 
estimate to be, I think it was put to him by the Commission, 
when he made the calculation as to vhat this might amount 
to in dollars if there vas a complete severance, and he 
did not use the Imperial tenks. 

MR. NOL&h: Yes, that he did not use 
the Imperial tanks at all. 

THe CHAITIAN : And set up a complete 
terminal depot of his own’ 

ER. COMMISSIONIR LIPSsTT: Theat, ls, Bxhi pit. “Leow 
Mr. Nolan. 

MR. NOLAN: Ivthi nk. ites. slater 

do not know why I aM looking at it because the Chairman 
hae tolawus whet itis about... It is, to divouce dt 
completely from the other operations, a Separate terminal 
with three 80,000 barrel tanks. 

MR. COM‘IS:.IONET LIPSsTT: That is not vhat was in 
my mind. You are talking of asking us to assume the 

three tanks being teken over at a rental basis. Nie 

that was going to be taken in at a feir cost, would it 
not be reasunable that the accoutrements that go with 


it and ere at present there for loading, should go with 
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these. Would it be right - assuming we were in accord 
with your argument for the moment - would it be right 

to take these tanks and to divorce frott them their 
accessories which are already theref You would be 

leaving the tanks in the hands of the Royalite and the 
accessories in the hands of the Imperial. 

MR. NOLAN: The tenks are not very 

much good without the accessories? 

MR. COMMISSIONER LIPSET?T: It seems to me that the 
logical thing would be to deal with the whole lot or 

leave them out altogether. I am not sure that it would 

not be to the Royalite's advantege to have them all in 

and operate the pipe line service. > Would think you 
would need them all. 

MR. NOLS: Dr. Boatright says at 

Page 2666, in Volume 17, that in his opinion there is 
118,000 barrels of terminal storage required at the 

tiast Calgary .refinery. 

MR. COM‘ISSIONER LEPSETT: It would not be much use 
without some method of getting it out of store&e again. 

Me. NOLAN: It seems sir, the economical 
and sensible way of doing it would be to have the Royalite 
look attér the storage tanks and then these other loading 
devices, wltever they may be, be used more economically 
unaer the present situation where they are used both by 

the Imperial and by the Royalite, to load for its customers. 
There is no need of duplicating the whole thing. 

Me. COMMIISSIONUR LIPSsTT: It would not Look sound 

to duplicate it. Are they all in use at the present 


time except for the purpose of loading from the tanks, 


do you know¢ I do not know that we have any evidence about 
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that. 

MR. NOLAN: We have not got evidence on 
what those facilities are used for down there. 

MR. PRiLSY: We have no break-down 

of the 5 cents as the cost. 

ike NOLAN: the Commission are saying 
what is ther. physically. | 

MR. FRiNLEY: There is not much about 
that. The Commissioner used a word that we have not 
heard of, spouts, and things like that. Facilities for 
loading into cars. This book does not show what is there, 
nor does it show how much of that 5 cents iS oeost or 
profit. 

MR. COMTISSICNSR LIPCETT: They are not of much use 
divorced from the storage tanks, nor are the storage tanks 
of much use divorced from the other. Do the Imperial 
Ship crude oil except as jobbers to any plase else from 
there? 

MR .NOLAN: There is no evidence as to 
ite You mean do they ship crude in tank cars elsewhere? 
MR. COMMISSIONGR LIPS#TT: As iS suggested there. 
MR. NOLAN: There is no evidence, but 
I know that they do. But there is no evidence. 

MRe FR& LEY? There is evidence that they 
Ship to Regina. 

MR. NOLAN: But does it say crude oil? 
MR. FRALEY: Grude oil to Regina and to 
Moose Jaw for the account of the B.A. 

MR. COM“IGSIONER LIPSETT: That is jobbed oil? 

MR. FRAVLIY: It is certainly what the 


Imperial themselves transfer to their own refinery at 
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Winnipeg and Regina. You can hardly cell that jobbed, 

MR. COMMISSION:R LIPSETT: {It is the Imperial owned 
refinery at Winnipeg? 

MR. PRiLEY: The Imperial owned refinery 
at Regine and the B.A., refinery at lio0se Jaw. There 

would be jobbing for the North Star at Winnipeg. 

Me COMISSIONIR LIPSET?T: They must use the facilities 
of the Imperial for their own purposes. 

MR. FRAWLEY: Yes, and they will continue 
to need these with respect to a large part of their 
operations, but for the small part of the Royalite operation 
as I suggested, they would have to have a small percentage 
of facilities. 

Mire NOLS: who is going to load the 

tank ears for Mr. Munro, what loading facilities are they 
zoing to use? 

Mie ere LEY: They will constru®t such 

law ding facilities as they will need. I was at least 
consistent about ite You can say what you like about 

it. 

Mere NOLAN: If we are going to start 

and bui-d down there something to load oil and not to 
utilize what there is there, that is something that 

has got to be put into my capital investment. 

MR. TRAILIY: You can charge some rental 
for it. Mr. Munro is going to pay you a rental and you 

gan get it back from Mr. Munro. 

MR. NOLATI: Supposing we built it and 
Mr. Munro said"it is of no use to me, I am going out of 
business. I only use 5 barrels a dey and thank you very 


much." ‘ho is going to pay for it? \We have to know that 
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a capital investment has behind it some possibility of 
some user or somebody in sufficient quantities to justify 
that expense. 

MER. FRAWLIY: Then do not bother about 
that at all. The Anglo-Cenadian will be xhipping lots 

for you and you are going to make a Lot of money out of 
theme 2500 barrels a day. 

Mii. NOLAN: You see under proration 
this oil has got t come through every day. &4ccording 

to the order of the Board today it is 10,590 barrels. 

You cannot leave it there because if you do not take it 
you will never get it back again. That is one of the 
main reesons why storage is required. Velie Gonos 

know thet I have added much but I feel sure I cannot 

add any more to that discussion. 

THi CHAIRMAN: I see that. But at the 
moment I do not see why the pipe line company is a proper 
person to store. Those who have nesd for storage, because 
of the Board's orders or for any othr reason, surely 
Should supply the storage. Unless the Pipe Line Compa ny 
is going into another business, namely @ warehousing 
business for profit. If it is, that is a mattor...... 
you take the Canadian Pacific Railway or the Canadian 
National Railway down here at Calgary, they have a place 
to receive the goods that they have to carry end they 
also have a place to where the people to whom they are 
addressed cén come and get them. 

MR. NOLAN: If they do not come 

and get them they will be left there safely that they 


can get them. 
THi? CHAIRMAN: The moment they are thre 
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more than 24 hours they pay such an extraordinary sum 
that they do not stay there long. In short, the Canadian 
Pacific Railway does not hold itself out as a warehouser. 
You could not go to them tomorrow and say “ie will Ship 

a trunk to Montreal but you will store it for me and I 
will pay you for it for the next *wo years". They are 

not in thst business. They would say "ie are a transpor- 
tation company." At the monent I am impressed with 

this pipe line as a transportation department and not e 
warehousing one. 

MR. NOLALT: Vell sir, all I can say 

is this, that the evidence of Mr. Plotkins is that he 
Bpould have * days free storage. The evidence of Dr. 
Boatright is that it should be 10 days, I think it is. 
Toa tot our abous that. That there should be 
terminal storage to the extent of 110,000 or 120,000 
barrels. 

MR. FRALEY: That is only in the alter- 
native that the Commission should not accept... 

hit. NOLANS He says in the first 
instance with its present customers "I would throw out 


the tank rental thet is in the account." "But if tne 


ieee oe 
ty Sant ere 


Gommission should be of the opinion that tomnins1 
orage is requisite, then I think it should be in the 
amount of 120,000 barrels." 
Thi CHA LWnAL $ The way 1 feel about it 
is, if we are asked to decide what is an essential to 


the proper carrying on of a pipe line business; what 
4s an essential to proper distribution, with a through 
pup of a certain amount, a given number of customers, 


what is the essential of proper distribution, I say we 
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Should have evidence on it, to pass Upon 4. 

Mr NOLAN: I think there is evidsnee 
to this effect, that we cannot, without terminal stozage, 
take the daily allowable from the Turner Valley field and 
transport it through our pipe line. It does not say that 
ina word, but I think we can deduce th®t from the evidence 
that is there, That is important because you have to 

take care of these peak seasons which arise. 

THE CHA IRMAT: Who is saying "we"? ‘/e 
cannot take it. "We" are these very refineries at the 
moment. If they cannot take it why do not they arrange 

to take it? 

MR. NOLAN: And build all their own 
storege then? 

THA CHAIRMAN: Yes. 

MR. NOLAN: That means that Mr. Munro 
and Mr. Hyde and all these feople would have to have 

their own storage tanks. 

THS CHOATREAN: Surely if they want storage 
within the limits of what is a proper holding for purposes 
of transporting es distinguished from being oil ware- 
housemen for people who do not want to buy their own 
storage, at least to erect their own storage. 

MR. NOLAT: You say like a railroad, 
there has to be a given period it has to be there. You 
cannot be there with your hat in your hand when it 


arrives. You have to be there the next day or in two or 


three days. 


TH? CHAIRMAN: It is not the Sort “of thine 


you would want in your hat anyway. 


Mi. COMMISSIONUR LEPSatt: Mr. Nolan, so far as the 
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pipe line is coneerned ther2 would be nothing to compel 
them, would there, to teke more oil at Turner Valley, 

even in the peak periods than they could handle, between 
their pipe Line and their stor. ge tanks in Turner Valley? 
I mean if the various refineries, the B.4., Plotkins and 
Imperial could not arrange to take the oil st this end, 
there would be no compulsion on the pir:-line to bring 

the oil and hold it, that is as common carriers, would 
there? 

MR. NOLAN: Perhaps not, but I would 
imagine what the producers would say about that. They 
would sey you have a pipe line, but ths inefficiency 

of its service to us is such that we cannot produce the 
Oil under the Board's orders. 

Mi. COM-CISSIONLR LIPSsattT: That would be a matter 

for negotiation and contract as between the producing 
wells and the people who make the contract to take 

their produce. 

wm. NOLAN: Then you would say we should 
put in the contract a clause that we will take from you 
‘what our pipe line stora;e will permit us to take # That 
is what you would have us to do*% 

Mit. COMIIGSIONSR LIPosTtT: I think it would be limited 
4n the+ way. But why should you put this onus on the 
pipe line as distinct from the refining companies who are 


the real purchasers of the product’ 


MR. NOLAN: I can only say, sir, that 


there is a necessary service to be affordea by the Pipe 


Line Company as a transporter to its customers to teke 


care of the oil at the terminus for "xX" days. 
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THE CHAIRMAN: There may be something 
that is customary and usual in that respect all over 
America, but it is not proven to this Board. That is 
all I am asserting at the moment. 

MR. NOLAN: That de yagi seu ya 
appreciate that. And there being no evidence to the 
contrary one might be led to the conelusion that the 
present arrangement was the proper and economical and 
practical one for all concerned. 

ER. COMTISSICONsR LIPGETT: ixcept for this consider- 
ation, that while the Imperial Oil were bringing in crude 
from other fields, they provided all the storage for the 
reception of it at this end. ‘Where the railways were 
the transporters they did nothing of that sort, That is 
the only test of the practice here. 

Mi. NOLAN: AS you point out to me 
though, sir, we do not know what tne future will be or 
what the necessities of the case will be. 

MR. COMMISSICNIR LIPSET?: It is a complicated sort 
of thing, and my idea was to try and find what wes the 
most beneficial for everybody. 

MR.-NOLAM: Wo one wants to make much 
out of storage. The storage has cost more in the proceed~- 
ings before the Commission than it is worth in the long 
time it has been discussed. That is because it is so 


aqvtricnlt of “so-ution. 
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whisper, that it is not complicated at all. 


Mite NOLSM: Taat is interesting because 
a 
we will have another customer puttir> forward his views, 
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which will be worth more to the Commission than mine, 

as iir. Plotkins did. ‘se will hear what they have to say 
in argument and “r. Prawley in reply. And then it will 
all be cleared up. 

MR. FRAVLOY: Up to now you and I have 
not done much about it. 

MR. NOLAN: I have removed some of the 
uncerteinties you have created. 

MR. COM :IGSIONGR LIPSHTT: May we take thet as your :‘onsi- 
acrcd opinion it will be cleared up? 

we NOLAN: If there is anything that 
bcando.to clear it up I would like to-do its. I,weuld, 
really. I would like to do what is right about it and wk 
What is fair about it. 

MR. COMMISSIONSR LIPSETT: For everybody. 

Tt. NOLS: I think the Chairman has 
said something whieh is perhaps very = propos. we have 

not got tie evidence we should have as to pipe line 
practice in respect of this terminal storage procedure. 
Dr. Boatrigmt was asked general questions about whether 
this pipe line operation was carried on according to 

the standard general practice in vogue in the States 

and he said "Yes". But that is not what we want. ie 
,ant to Know what they doe I suppose it all depends, 
sir, on where the pipe line is and where the refineries 
are, and the character of the requirenents for the 
terminal storége, and whether it is a pro-rated field 

and what the seasonal peaks are and what the attitude 


of the producer is, and all these things will enter 


into it. 
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to accept your argument about this end, I am not sure 
that we have enough as to how it should be worked out, 
and what it should lead to finally. 

MR. NOLAN: You Know my friend said 
that a new rate should not i:.clude a capitel investment 
for new services for these people who want it. They 
sould pay for it. I say in opposition to that’ do not 
let us complicate this thing more than it is, and whtever 
that charge be put it in the rate and let everybody 
pay it. Because I do not know when the customers are 
not going to ask for storage and when they are. And 
surely they must all be on the same basis. On that 
part. At the gathering end one customer is not charged 
less because his well is close to the tank farm and 
another charged more because he is 6 miles away. It 

is all lumped in together. 

THE CHAIRMAN: Dr. Boatright says it 


is common for refineries to provide their own storage. 


MR. NOLAT: No, that is not the 
point. 
THE CHAIRMAN: What I am getting at is, 


"hat are the essentials of a transporting company 


making deliveries?" Not "that do some refineries do 


here and there?" But whe t do they not do- 
MR. NOLAN: I am sure the refineries 


provide their own storage. They would not be in business 


unless they did. But Dr. Boatright was not directed 


in that answer to this question you are putting to me, 


Sir. not in any sense. He was not asked "hat did 
> 
pipe line companies do to provide storage for their 


customers?" 
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H.G.Nolan,. 
Mie FPRAVLEY: To provide delivery. the 
Chairman said. Th t is the vertinent guestion. ihat 
do the transporters do to provide delivery facilities. 
That is what I dealt with in my submission the other 
morning. For facilities for itr. Munro and Mr.Hyde and 
the others. 
MR. HOLSN: I submit theses delivery 
facilities must entail to a certain amount Storage» 
Willy-nilly. ‘fell, perhaps something will come out about 
that later, and I will go on to another point if I. may. 
THE CHAIRMAN: Something is bound to 
emerge in the report. 
MR «NOLAN: Then to turn to another 
point, and that is the amortization period. As I 
understand the argument of my friend, hr. Frawley, he 
Says that the amortization period should be based on 
Hier tite of the field. On the life of the Tielayeanc 
that that is the period which should be fixed. Now, 
Sir, I do not agree with that. I submit that Dr. 
Boatright in his evidence has made it perfectly clear 
that you may have a life of a field or 46.6 years, 
but that when you consider the lifetime of that field 
for pipe line purposes, you fina your figure is reduced 
to 18.9 years, whichwas the evidence that br. Boatright 
gave us. Then turning to Mr. Hill, I find that at Page 
20 of his report, which is sxhibit "96" in the case, 
he says:" 

" Before net earnings of a property of this 


kind cen be estimatee there must first he deducted 


from gross earnings 4 reasonable provision for 
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"return of the capital represented by the 

value of the property. The Engineers nave 

estimated the value of this property and business 
43 a@ going concern at nor less than $1,700,000. 
It is the judgment of the Hngineers that during 
each of the next ten vears a sum should be set 
aside out of income so that these sums together 
with interest thereon at the rate of 3:5 per 
cent per annum compounded annually will, at the 
end of ten years, equal such minimum value of 
the property, excluding working capital, less 
Salvage estimated at © per cent, thus reSulting 
in a complete amortization or extinguishment 

of the value of the property and business as now 
determined on December 31, 1948. The annual 


Gharge against income so computed is 161,186. 


The H#ngineers express no opinion as to the probable 
lifevaretha furner Valley oil fisld . This feta 
has been a substantial producer of crude oil only 
for the last two years. Its development is 
probably only partially completed and it may 
become a field of major importance. The life 

of this: field depends on many factors unknown 

and unpredictable at this time, such as its 
extent and productivity, the annual demand upon 
it, methods of production and the cost of 
recovering the oil as compared with costs of 


other cerudes which may become competitive." 


That is Mr. Hill's evidence at Page «<0 of his report, 


Exhibit "96". 
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you will remember, sir, that there was a period 


assumed by Price Waterhouse and Gompany. The Price 


wat 


xh 


eihouse people, in their report, being page 3 of 

ibit "100" say: 

iy In addition to a fair annual income return on 

his capital while employed commensurate with the 

risk involved, the investor is entitled to expect 

also the return of his capital intact within a 

reasonable time, and, in the case of a wasting as-~ 

set such as Oil, the earnings of each year should 

be charged with an appropriate amount to provide 

for this return of capital; the fate of the pipe 

line is, of course, inseparably bound up with that 

of the field which it serves, and therefore, the 
same principle applies. 
If it were possible to forecast: 

(a) The total number of barrels of oil which will be 
transported in the future over the Company's 
pipe lines 

(0) The additional capital expenditures which will 
require to be made to handle this throughput 

(c) The number of years over which the operation 
will be spread 

then it would be possible to arrive at an accurate 

annual charge for amortization over the whcle period 

of the operation. As no one of these three factors 
is capable of being definitely ascertained it becomes 
necessary to assume a period of time over which to 
spread the provision for amortization of tho capital 


expenditures which have been made from the commence- 
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"dent of the laying of the first pipe line to Sep- 
tember 30, 1938, and to apply the resulting annual 
charge to the period of seven years and nine months 
covered by the attached statements of operations. 
December 31, 1946 has been taken as the date by 
which the capital should be returned in full, being 
ten years after the new crude field was brought in, 
deh D5. 

Than he goes on to say that the: 

"Phe investmont in the pipe line fixed assets has 
been made in varying amounts over 4 number of years 
commencing with 1925 and on the basis of amortizing 
all expenditures by December 31, 1946, it is found 
that the capital has been returned, on an average, 
in 14.17 years, which in our opinion, is reasonable, 
having regard to the speculative risk involved." 

That figure of 12-17 was changed, lir» Chairman, by a sub- 
sequent statement, Exhibit "117" to 12.8 years, but the 
report, 2098 .on: 

"Phis calculation does not presume to measure the 
"Life of the field” but is merely a calculation 
spread over what we consider a reasonable period 
of years; therefore as no “winding up" is contem- 

‘ie platet.” 
THE CHAIRMAN: During which period he surely 
anticipates that the field will have life. 


MR. NOLAY : No doubt, sir, and that is what 


T have been submitting to this Commission since the beg- 
inning, that the life of the field certainly places the 


limit upon which we may amortize it. Having that limit 
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we way do precisely as we please, according to the facts 


and circumstances of the case, and bearing in mind, if 


you will sir, that I have always brought to the atten- 


tion of the Commission the fact that the throughput will 


be lessening as these years go by until in the last year 


I am not going to get anything like the througkput from 


this depleted field, that I am getting in those earlier 


years when we are in the period of flush production, and 


I put it to you, if there were 75,000,000 barrela of oil 


to go through for fifteen years, we are not going to get 


that 5,000,000 barrels per year over fifteen years, be- 


Gause it is not going to work out that way according to 


the 


evidence. 


Now Mre Dewssen at page 1140, of 


Volume 12, said quite frankly that he was not a pipe line 


expert and anything that I read from his evidence should 


bo predicated upon that, and he was also discussing what 


he would say if a banker came to him and he said this: 


"Tf a banker should come to me and say that we are 


proposing to enter into the Turner Valley field and 
build a pipeline, you have studied that field and 
have some idea as to what your judgment is as to the 
oil area and what its life might be, would you ad- 
vise us to build a pipeline in that field, and if so, 
in what period of time do you expect we ought to get 


our money back? And just presenting it from that 


standpoint only, I do not say as a pipeline expert 
because I have not had any experience in the pipeline 


business-e But this banker would put these questions 


to me, they put similar problems to me all the time. 
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"I believe I would state what study I had been able 
to meku of that fiela, Knowing the risks and haz- 
ards inevitably involved in the development of any 
oil field, and my judgment would be unless they 
could Bee a return of their money within 4 period 
of ten years, I would advise against {4.1 
And I would refer if I might to page---- 
MAJOR LIPSuTt: Is that not qualified, Mr. Nolan, 
by the evidence of the usual procedure, that they do not 
advance money for purposes of prolonged capital ex- 
penditures. 
MR e NOLAN ; Yese 
MAJOR LIPSETT: I mean, I mean a banker likes 
a short loan for working capital or something like that 
but it is no part of the banking business, as I gnderatand 
it, to put up money for capital oxpenditures. 
Re NOLAN: But I understand it i8 in the 
States. The evidence is, there was a practice in the 
States to advance money in respect of these oil operat~ 
LOons >» 
MAJOR LIPSETT: And oven if that is so, even if 
the life of the ficld were 50 years, would it not be a 


leng banker's loan for the money to be tied up for fifteen 


yearsec 


MR. NOLAN: TI would take it that these Amer- 


ican bankers advance money to oil companies on certain 
securities and they want their money back within a 
reasonable length of time. All that iire Deussen is say- 
ing, if ho were advising a banker on an oilfield propos- 
ition he would ask, he would advise him to take care tmt 


he got his money back in ten yearse 
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wAJOR LIPSiiTtT: And even although the life of 
the field were 100 years. 
Re NOLAN: That might be, but that is my 


point when should my compe ay get its money back. 


WAJOR LIPSiTT: Qua banker or gua pipe line. 


MR. NOLAN: Qua pipe line and then at page 


1179 he is answering iir. Frawley: 

"Qe But you say that so far as I am concerned I 
would like to see them get back their total 
investment which they might make today, as- 
Suming it was a new pipeline started today, 
in ten years, that also follows, does it not? 

Ae Well, that is correct, it is the same as if 
I was going to buy a royalty in that field,- 
and I buy royalties every day, not every day, 
but every few weeks, in Texas,- because that 
is a considerable part of my activity,- and 
if I buy a royalty, I will not buy a royalty 
even although on my best judgment that roy- 
alty may produce for twenty years or thirty 
years or forty years, according to the estim- 
ate we have, but I am not going to put my 
money into a royalty unless I can see my money 
back in three years or five years, or at the 
most ten yearse Now, it is on the same prin- 
ciple that I would advise these people.» 

Q- I do not want to labour it, but you expect the 
Royalite Oil Gompany to get the cost of its 
pipeline back in ten years? 


A.» Yes. is 
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Now lurs Plotkins in his ovidence in Volume 39, at page 


4855 talks about this game matter: "Now you said yes- 


terday to my learned friend", this is my examination? 


"Qe 


Ge 


Ae’ 


Qe 
Ne 
ne 


and we were looking at Lxhibit "200" when this discussion 


was go 


Now you said yesterday to my learned friend 
that you thought that this pipeline should be 
amortized quickly? 
fell, acceleratyud during the first few years. 
accelerated during the first few ycars? 
Yese 
50 then there should be a price imposed upon 
this utility, if it becomes warranted, which 
would enable this Valley to compete with other 
Valleys? 
avaith other fields? 
With other fields? 
Yes. 


And I notice in your depreciation account here', 


ing on, 


Vand I notice in your depreciation account here you 


ha 
Ae 
Qe 


Ae 


ve depreciated at the rate of 5%, 10% and 7%? 
Yesb~ 

And that takes us at twenty years, ten years and 
fourteen years; now, is that your idea of a 

quick anortization? 

No, this statement was prepared to justify the 
price of 5% cents, which 4 had submitted for a 
fair price in my briefs The idea of accelerating 
the depreciation rates did not ocour to me until 


after I had prepared that trief." 
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Now ir. Plotkins' point is of interest. It ia simply 
this, that there should be a quick amortization of 
this investment in this Pipe line so that we may pro- 
ceed in time ,and in due time,reduce the rate to a 
point where this field will be able to compete with 
Other ficlds. 
Now in Volume 19 at page 2553, 
Mire Hill says something that is involved in the return 
of investaents and on anortization both, but Wiwi 1s 
give it to you, page 2553 in Volume 19, he says in answer 
to a question: 
"I am not going to suggest to you the rate which you 
fix, you know the rate which I have in my mind and 
I say a three year pay~out is customary in this 
business, that would mean a combined return and 
amortization of 33+1/3%, that is customery in the 
businesse Now, I know thet no regulatory body would 
ever fix such a figure, but, on the other hand, I 
say that the returns, the ordinary rates of return 
used in the electric and gas business do not apply 
to this business." 
hire iiorrison does not give us the bencfit of his opinion 
in his report as to what period this line should be 
amortized over. AS I read ivr» morrison’s report he 
fixes various periods, the first ones were the 5 , 10, 15, 
20, 25, and ZO year periods, and then in Uxhibit “2OoMy, 
I think, he takes Dr. Boatright's figure of 19 years, but 
I am doubtful whether he expresses any opinion himself 


as to what the periods should be. 


New that reminds me of one of the 


points mentioned by learned counsel to the Commission the 
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other day. He said if you found that your field is run- 
ning out you may go to your Public Utility Board or 
your regulating body and get a period fixed to anortize 
it over the remaining life which you by then have been 
able So foresee. Now there 33 a very practical dif- 
ficulty about that, just let me assume that we come to 
the conclusion in a year or two or three or four years 
time, that this pipe line has only another year to go, 
just one more year, then it has to be amortized over that 
period of one yeer. lverything has to be shortened up, 
all the new capital expenditures have to be put in that 
one year and my submission to this Commission is that if 
you are going todo it that way, you will find yourselves 
imposing such a rate upon the customer of the line that 
perhaps it cannot even compete with the trucking rates 
which we know are somewhit in the vicinity of 27¢ per bar- 
rel, but ur. itorrison goes on and makes another point, he 
says in Volume 40 at page 4975e-- 
LiRe FRAWLEY: Dealing with iir- Morrison, I am 
sure you would want to be corrected about that last state- 
ment you made on page 5, ture Morrison in his report, he 
says: 
"Tt is necessary to know the life of the various as~ 
sets of the Pipe Line Division in order to calculate 
the annual depreciation and, in our opinion, in this 
particular problem, the estimatea life of the Turner 
Valley field is the determining factor." 


Ané then he says of course he is not capable of estimating 


that.» 


MR. NOLAN: Well what I meant to say was,and 
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I vould not want to be unfair to Mr. Morrison, that he 

did not say to this Commission this project shoulda be 

amortized over 5, 10, 15, 19, 20. 25 or 30 years. 

MR. FRAWLSY: No> 

MRe NOLAN: No, sveryoody else gave the Com» 

mission the benefit of their opinion but Mr. Morrison. He 

said that in this particular problem the estimated life of 

the Turner Valley field is the determining factor. I am 

going to ask the Gommission to find that the determining 

factor is not the life of the Turner Valley field but what 

is the reasonable amount, as the period of time which ought 

to be fixed within which this company is entitled to get 

back their investment in this undertaking. 

MRe PRAVLEY: That is quite all right to say that, 

but Mre Morrison did give the Commission the benefit of his 

Opinion as to the determining factor. 

MR. NOLAN: Yes. and supported it, as I remember, 

Mre Frawley, my fricnd kept saying "3l years is the period", 

"we are going to take 41 years", but nobody else took 31 

years, not even the gentleuan who gave us the figure of 51 

years, because he not only went down to c6.8 years but went 

down from that to 18.9 years because he realized what the 

Gounsel for the GCommigsion docs not yet realize, that for 
anortization purposes you have got to take into consider- 

ation what the pcziod should be for the pipe line and that 

ig an entirely different thing from saying, as Counsel has 

always said, that it is bound down to the life of the field, 

or as Mr. Morrison said. the estimated life of the Turner 

ig the determining factor,but iir.e Morrison at 


Valley field 


page 4973 of Voluse 40 says this, now he says in respect of 
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“While Mr. Hill's method takes into consideration 
only those assets which are used and useful, am to 
that extent there is a paritr between the method we 
have adopted. that system does not recognize the 
diminution of value in gcevice to the consumers 
which has taken place, in this case, particularly be- 
tween the date of the inception of the asset ani the 
date of the valuation. Now I would protably have to 
explain that a little further. In that the amorti+ 

zation in this particular case has been set by the Com- 
mission as a certain period of time, now then that 
period of time will be veflected back for the pur~ 
pose cf amortization to the date when the asset goes 
into use. Now then, from that date until the end of 
the service, which is fixed, there i8 a gradual dim- 
inution of valine of service to the users of the line. 
There is a gradual diminution of value of service, 
because on the last date it goes out completely. So 
that there ig a certain anount of diminution taking 
place from the time the asset is put in until it 
goes out-" 

Now that point came up for a discussion yesterday in con- 

nection with the svidenze of Wr- Hill and the propriety of 

his investment besis. 

Now I want to refer back to two 
eases which have been mentioned in the brief of law, the 
first is Simpson anl Shepard, where ire Justice Hughes, 
speaking for the Unitec States Supreme Court at page 1565, 


of the havyers' ldition. in referring to depreciation to 


be deduct a in asgertaining present value for rate making 
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at 
purposes, saideas 
THis CHATRAN: where is it in your brief? 
MRe NOLAN: Oh it appears several times, 


Bir. Now I will give it to yous+— 
THE CHALIRAN: “8 your quotation in your brief 
as to the points you are now making? 
WR. NOLAN: No, it is not>», sir.) »It is men= 
tioned in the first place at page 5 and it is that same 
Gase Of Simpson and Shepard, but I am giving you some- 
thing which is not in the brief, namely ir. Justice Eughes 
he then was, speaking for the United States Supreme Court 
and making reference to depreciation to be deducted in 
ascertaining present value for rate making purposes, said: 
"It is also to be noted that the depreciation in 
question is not that which has been overcome by 
repairs and replacements, but is the actual ex- 
isting depreciation in the plant as compared with 
a new one." 
Then again in tne International kailway Company against the 
Niagare Commission, which is referred to in my brief, ana 
it is at page 7, and the reference is, 1937, 3 Hnglish Re- 
ports,Privy Council, at page 191, the judgaent of the Jud= 
ieial Committee, and I would invite your Lordship to read 
that case, Lord iiacmillan at page 190 quotes with approval 
the following statement of the dissentient arbitrator: 
"A long line of cases has approved this, that is the 
principal of reconstruction cost, less depreciation, 
as a correct method of valuing a public utility where 


the value of the franchise is excluded from consider- 


ONG oe 98 4 a 


i 
oe 3 


re] ale 
a pa 
rhe : 
A : 


= 5 : Wa 
wat s a 

aan 
Pee ay 


~ Se: 
fine a ane 

fees 
fs Ani ae] 


‘ Vee 
tomy 
i 


5 i 
Ga 
— 3 
ve at 
act cory 
wvdeg 


at 


» 
a 
‘ 


4 


ibe 
ae 
it 


Bee loa Pa 
Lae le 
= 
ra 5 
mee +. a 
rie eg : 
“= 
ee - a 
=] 
~ ~ 
crn 
teed a 
tis, 2 
z Sear 
Lowi 


-, % ‘ 
“es . 
A 
. Ae 
. 
a a ‘ 
~ a 
a a 
a z 
t t - 


: 
* 
; = 7 
3 


oo ene a 
ie 
Lord wiacmillan then, at the same page, goes on to suy: 
"The Company it is said, is thahkfully relinguish= 
ing a damnos of heriditas. If the company had been 
highly prosperous, and had applied for, ana obtain- 
ed, an extension of its franchibe to September 1952, 
it would, on the arrival of that date, have had 
compulsorily to relinquish, however reluctantly, 
its profitable undertaking to the parks commissioners, 
and the same terms of transfer, construed in the sane 
way, would have been applicable. The company has 
transferred to the parks commissioners its railway as 
a complete entity, duly equipped and capable of per- 
forming its functions as an operating railway, and 
in that sense capable of earning a profit. Phat it 
Cannot in fact earn a profit, owing to the develop- 
ie nt of motor transport, is not a relevant consider 
ation in assessing the compensation to be paid for 


the reilway under the terms of transfer." 


(Go to number 5782 ) 
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Now, the pertinency of 
that case lies in this, that here there was a transfer 
which provided only that the company should be duly 
compensated for their railways, machinery, and other 
works, but not in respect of any franchises, such 
compensation to be fixed by mtual agreement, or in 
the case of difference by arbitration, but the point 
was, Sir, that that operation, that property really 
was taken over at its reproduction cost less deprecia-~ 
tion because it was in a sense capable of earning a 
profit. The fact was it did not make a profit, Lord 
MacMillan says that it could not in fact earn a profit 
owing to the development of motor transport, is not 
a relevant consideration in assessing the compensati on 
to be naid for the railway under the ternus of transfer. 
You can see what haprened there. 
THE CHALRMAN: I suppose it depends upon the 
term oF the transrer’ 
LR, NCLAN: The term of the transfer was 


that the company should be duly compensated for their 


railways, equipment, machinery and other works, but not 


in respect of any franchise for holding or operating the 

same, such compensation to be fixed by mutual agreement 

or in the case of difference, by arbitration, and at 

page 190, Lord Ma eM 1 lan says: 
"the poneane ies be compensated on the basis of 
reconstruction cost less depreciation. Fortunately, 
the majority arbitrators contemplated this possibility, 
and have provided the necessary figures which they 


fixed, as they tell us, after making ‘proper allowance 
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for the age and absolute type of the machinery 
and equipment,'" 

MAJOR LIPSETT: Does that go any further, 
Mr. ~olan, than what the Chairman said, construing a 
contract in writing? 

LR. KOLA: ~h, yes, yes, there was no 
question there of anything other t' an what should be 
paid on the taking over on the due date under the 
berds. of the transfer, only that, i/bute thenyoint as 
they had a railway and it couldn't make any money, 

but they said "Here, you have something capable of 
earning a profit and that being so, the measure to 

be applied is a reproduction cost less depreciation 
atid nothing else.” 

THL CHATLRMAN: He does not seem to take the 
slightest account of hae Was called in some of the 
other cases “functional depreciation". He points out 
that the buses have taken away all the business but 
suggests the railway is just as valuable as if they 
had not. iI must say 1 cannot follow that. 

eine” MOLANS Here is the way I would lead 
up to that point...... 

T°") CHAT RMAN: For once I am not bound ta 
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ik. NULAN: . Wo) HO, this-is an One onmAr Ly, 
yerhars. 

TH. CHAIR. AN: ‘Nand oi 

CR. NOLAN: I would say, Sir, that that 


CASE. oes 
TH: CHAIRMAN; if I might interrupt you, 


that does seem strange, perhaps ths reading of the whole 
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caSe and the understanding of all the facts might make 
it appear quite differently but it coes seem, indeed, 
Strange that a proposition that a railway that was 
obsolete because the buses have taken over all its 
business was just as fit as if it were making a vast 
amount of money. 

Mee NOLAN: The reason was that there was 
a physical value there and that it was an operation 


Gapepie Of Garning a profit.) Ptvd id ot put. tao. we 


capacity. 

Tits CHATRMAN: it cs -capable of earning a 
Prot it? 

Site WOLAL Yes, just cangacity, and £ say 


that this pipeline has capacity of earning a profit 
and Ghat it does not matter how slong (the life st this 
Poel 38 g0ine to be SO Ler, as this Oart oF jpuewcose 
is concerned, because the majority arbitrators in 

the Ontario Court of Appeal in the Niagara Commission 


ease held that because there were no railway passengers 


- to haul that the property should be depreciated to scrap 


value, that is what the majority of the arbitrators 
held. Now, the Privy Council said "This is clearly 
wrone”’, and I will submit that the question of how long 
there will be oil tw haul is immaterial in arriving at 
“the present value of the Royalite Cil Company's pipeline 
system which is now being devoted for the first time 

to the public use, and 1 have also the support of Mr. 
Justice Hughes in the Simpson case, where he said thet 
the only deduction to be made is the actual depreciation 


in the plant as compared with a new one. 
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Now, I think that means this, 
that you do take away and deduct the intrinsic 
observed depreciation and only that in arriving at the 
rate-base, 

iow, functional depreciation 
or obsolescence, as it is called, is one kind of deprecia- 
tion as distinguished from »shysical depreciation, and t 
tnink that functional depreciation or obsolescence is 
the result of a lack of adaptation to function inherent 
in the asset itself, due, perhaps, to a new invention 
or an improvement of method, and is in no way related 
to the question as to how long the business itself will 
last, and I think we have to keep clearly in our minds 
the difference between functional depreciation and 
other forms Of depreciation, and. that funetional 
depreciation plays no part in circumstances such as 


this, where the railway was not making a profit and 


was being taken over,or in circumstances such as 
this, where we have a pipeline that may not last as 
many years as some people think it will last, because 
there we have a vhysical asset worth to-day so auch 
money and capable of making a profit and it is because 
they are taking that asset over in a sense, capable 

of making that profit, that they have to pay me its 
oresent-day value, and i do not think, and my submission 
will be, that functional depreciation does nat enter 
into that because it is not a lack of adaptation to 
function in the thing itself. I am thinking of so many 


things that go out of date, the radios that we had 
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years ago, they became obsolete by reason of some 
improvements in the method of manufacture, and’ for: 
that reason there is a functional depreciation, but 
here I have a pipeline out there that is as good as 
any pipeline of its character in the world, everybody 
SayS so, it has been kept up to date, maintained and 
repaired, and it is as good as new. Now, it is: all 
those things, and it is now being taken over, and I 
submit it has to be taken over at its value to-day 
and that there is no lack of adaptation to function 
inherent in the asset and that it is capable of making 
aero si. 

That brings me, Six; on te 
another point, and I will not keep you very Long; the 
Tate of return. It has been stiggested by Mri Morrison, 
to take his evidence first, that we be given the rate of 
return enjoyed by the ordinary public utility company, 
84%, and that this operation of the pipeline is comparable 
to that of the Gas Company. 

Now; Mr. Hill says that he 
would say that the ordinary rates of return used in the 
electric and gas business do not apply to a pipeline 
business and he says that in Volume 19 at page 2556. 
Now, for my part, I can see no comparison or parallel 
between a pipeline company operating in ‘the Turner 
Valley field subject to the uncertainties and hazards 
that Brena thet operation, as compared with the Calgary 


Gas Company or any other gas company which has an 


assured market. a stable source of sup°ly and a stable 
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revenue and is operated under the direction of the 
Board of Fubliec Utility Commissioners. Now, ir, 
“orrison says it does and that 83% is enough. 

Dr. Boatright in Volume 18 , at page 2419, does not 


agree With that. 


(Page 5788 follows. ) 
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He says, I am reading from Dr. Boatright's 
evidence at Frags 2420 - "In this case then if we adopt 
the figure of 10% as being the reasonable rate of 
interest for pipe line purposes, that would mean that 
approximately 335 of that interest is the interest 
which any capital expects on its investment, the addit- 
ional 6%. is the rate which is added to teke care of the 
Pnnerent risks involved in that business.” My only 
point about it is thet Dr. Boatright says at Page 2419 
"That figure of 10, is my idea of a reasonable rate of 
return on an investment such as we are considering here.® 
So that we are going up slowly. ‘ve started with 82% 
which is Mr. Morrison's figure, and Dr. Boatright says 
10%. 

In the Hill réport there are some interesting 
observations on this rate of return, and they will be 
found on Page 22 of uxhibit "96", where consideration 
is given to the guestion of the return being commensurate 
With the risk. At Page 22 of uxhibit 96) tae aii 
Says:- 

On the face of the figures.so far discussed this 
estimated return of 13.5 per cent on the minimum 
value of the property and business at December 
31, 1938 might appear somewhat excessive when 
compared with the lower rates of return allowed 
bY reLzula tory bodies on public utility properties 
serving electrictty and gas. In the opinion of 
the Engineers, however, this return is. fully 
warranted and justified by the risks inherent 


in the oil businesse 
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In the United States, teriff rates on pipe line 
Systems serving isoleted fields are comnuonly 
calcvlated to return the investment in about 
three vears. In the particular Epis cuniniran 
discussion it must be realized that there is no 
guarantee that the Division will handte 5,500,000 
barrels of crude oil and naphtha annually, even 
though this volume of business seems indicated 


for the near future. 


The Prairie Provinces of Canada are able to 
consume the products of approximately 17,000 
bervals of crude of) dative (or whieh ela wmut 
negligible amounts were imported, principally 
from the United States, prior to the discovery 
Gf O11 in Turner Valley in 29S6.. “fhe savent 
of Turn2r Valley crude caused crude imports 
from the United States to practically cease 
within two years. By the same token, if 

oil is discovered in Alberta in any of the 
several tests which are now under way, the 
availeble market in the Preirie Provinces 
Will have to be divided between Turner Valley 


and the production from such new discoveries. 


It is not now economically feasible to transport 
Alberta crude to the Pacific Coast or to the 
Great Lakes, nor is there any need for Alberta 
erude ir the United Stetes where a condition 


of over-production of crude currently exists. 


It follows, therefore, that any large discoveries 
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u of crude oil in any of the Prairie Provinces 
will have an adverse effect on the earnings 
of the Division for the reason that its costs 
are largely fixed in dollars and are thus to a 
great extent independent of the amount of oil 


handled. 


fo cite a conerete case of a parallel nature, 
the iingineers in 1934 constructed a pipe line 
and erude oil pumping station for a client in 
the state of Montana, which facilities were 
used in trensporting Montana crude oil into 
southern blverta. In addition to the work 

done by the Engineers, the client himself con- 
structed @ gathering system of substantial sige 
together with at least one oil storage tank of 
80,000 barrels capacity. “Within three years 
after these facilities were put into operetion 
crude cil was discovered in Turner Valley and 
importation of ivontana crude into Alberta stopped. 


These facilities are todey idle. 


During the year 1929 the Royelite Vil Company laid 
15 miles of 6 inch trunk pipe line between Turner 
Valley and Calgary ina loop with, and paralleling, 
its then single 4 ineh trunk Ling. This Loop 

line was intended to provide for the trans portation 
of the larger volumes of naphtha which the*Compeny 
believed were to be procuced in Turner Valley. 

The large volumes did not materialize and the loop 


line wqs never used for the purpose for which 


it was built, but was taken up in 1932 and the 
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pipe used for other purposes, resulting in a 
loss to the Company represented by the costs of 
installing and reclaiming this 15 miles of 6 


inch pipe. 


while it is not intended to imply that risks of 
Similar magnitude epply to the construction and 
operation of major trans-continental trunk lines, 
such as the systems extending from Oklahoma 2nd 
Texas to the Atlantic Seaboard of the United : 
states, it must be pointed out that recent dis- 
coveries of extensive crude oil reserves in the 
State of Illinois have seriously interfered with 
the treffic and earnings of several of these 
lines. The production from these new Illinois 
figlds, discovered within the last two years, 

is located so much closer to nany large refineries 
in the #astern States than the Mid-Continent crude 
formerly used, that not only is this crude, to the 
extent of nearly 100,000 barrels a day, replacing 
Mid-Continent crude which was formerly transported 
Gast by trunk pipe lines, but. the trunk pipe Lines 
heave had to reduce their tariff from the Mid- 
Continent fields to the wastern refineries on 
such oil as they still transport from the Mid- 


Gontinsnt. 


All of these experiences clearly indicate the 
necessity of a greater margin of possible profit 
in the gathering and transportobion of crude oil 


than would be considered proper today in the public 
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" utility business as that term is generally 


understood " 
Then he gives us some of the returns. 


a In the United States pipe line companies are subject 
to the jurisdiction of the Interstate Commerce 
Commission if they are common carriers engaged in 


interstate transportation of oil by pipe line. 


In 1956 there were 52 companies which reported 

to the Commission. The Commission's Bureai of 
otatistics has published Statement Np. 3734 
entitled "Selected Financial and Operating Statis- 
tics from Annual Reports of Pipe Line Companies, 


Year ended Decemte r bi, 1255." 


‘Yhile most of the pipe line companies reporting 
are larger than the operation uhder discussion 
here, there are three companies, the &rkansas 
Pipe Line Corporation, the International Pipe 
Line Company and the Toronto Pipe Line Company, 
which are somewhat comparable in size and scope 
of operations. The Arkansas Pipe Line Cor- 
poration operates in Texas and Louisiana, Inter- 
national Pipe Line Company in Montana, and 
Toronto Pipe Line Company in tex.s and Montana. 


These companies reported for the year 1956 as 


follows: 
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Mi Investment Pipe Litne 

in Carrier Operating Operating Operating 
Name _Property Revenue sxpenses Ineome 

Arkansas Pipe Line 

Corr. $1,205,273  } 887,161 6 250,855 % 501,205 
Intémnational Pipe 

Line Co. 462,929 354,196 137,548 167,029 
POtonto Pine Line Co. 724,646 54 4,695 254,447 246 ,958 


The percentage of "Investment in Carrier rope noy 
represented by "Pipe Line Operating Income" of the 


three Companies for 1956 is, by computation, as 


follows:- 
frkansas Pipe Line Corp. 41.6% 
International Pipe Line Go. 5661 
Toronto. Pipe Line Co. 0461 


To the Engineers' knowledge these companies are 
all engaged in operations not dissimilar to 

that of the Division. Thesratie oft pipe wine 
operating income to investment as shown by these 
Gompanies for the year 1936 is, therefore, fairly 
comparable with that which will be shown by the 
Royalite's Pipe Line Division when operating at 
its present indicated annual rate at the present 


tariff of 15 cents per barrel." 


MR. COMMISSION CR Lipsitt: Those three coiipanies, 
Mr. Nolan, were all subsidiaries weren't they? 

MR. NOLAN: 7 We learned later that the 
Toronto was of the B.A.,; the International Pipe Line 
was a subsidiary of the Texas Company, and the Arkansas 


Corporation I do not remember. 


MR. COMMISSIONER LIPSHETT: & subsidiary of the Oity 


ee@ry 


Service Group? 


MR. PRAMLUY: Yes, Mr. dill gave us that 
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informs tion. 


MR. NOLAN: He goes on to say: 


BOES percentage of "Investment in Carrier Property” 
represented by "Pipe Line Operating Income" fcr 
calendar year 1937 —- by computation are: 
brkanses Pipe Line Corporation 26.5% 
International Pipe Line Company 25.7 
Toronto Pipe Line Company (A) 19.6" 
Now something was made cut of the fact that Mr. Hill 
was here in May and gave us a report which vius..... 
THE CHAIRMAN: Does he get this return 


on &@ Gcapitel investment? 


lik. NOLAN: No, that. is not the same 
thing. 
THii CHALRIBN: What is that? What is he 


speaking about? 

MR. PRAVLUEY: it is called in his report 
"Percentage of Investment in Carrier Property represented 
by Pipe Line Operating Income." | 

MR. NOLAN: That is return on invest- 
ment. That is another way of putting it. I did not realize 
4t should be described in that .uanguage. Tmt seems to be 
return on investment. 

THE CHAIRMAN: I suppose you are not 
predicating much on it, when they are dealing withtheir 
own companies and transporting their own oil. They are 
making their return what they like. 

MR. NOLSN: Yes, but some of these 
cases say that some attention should be paid to similar 


operations of a comparable extent. I suppose that would 
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be particularly true if we never had any rate, and if 
this were a new ;.s'ness being set up for the first 

time, and this were a "itility Board fixing the first 

rate. But the point I am trying to make is this, we are 
entitled to a high return on our investment. 

THe CHAIRMAN: If you were transporting 
oil for the Imperial only, it would not matter very 

much what you charged or what you got. I mean at least 
not to the same extent. 

Tix. NOLSN: Not to the same extent. 
THE CHAIRMAN: It would matter perh:ps, 
because there are some shareholders outside. 

MR. NOLAN: While your Lordship 

gives me a sort of tacit approval of integrated companies, 
your Lordship will go further with me end say sometimes 
there is a very serious difference of opinion as between 
these integrated companies, the parent company atid the 
Subsidiary, about what rateswill be and what charges 

will be. 

THE CHAIRMAN: No doubt. Just as managers 
of departments all do not want the cost of the store put 
on their department. 

MR. NOLAN: That is right. What 

I was going to mention to you now, Sir, is in May 1938 
Mr. Fill made a report and he says at Page 2553 of 

Volume 19 that in May he said.a return of 22.2% wes fair 
for the services rendered and when he returned and gave us 
a report dated December dist, 1938, being Exngpit %96", 

he said that in his opinion }3.3% return was fair. And 


learned Counsel to the Commission spent some time asking 
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Mr. Hill how both could be fair, and why it was put 
differently in one instance than the other. But 
after all is there very great difficulty about it? 
He says 22.2% is fair and he says 13.3% is fair. 
And certainly if 22.2% is, 13.3% ought to be, and I 
think his opinion may be summed up in saying that a 
return of 22.2% is fair. 

Now Mr. Tanner came into the picture ~- I do not 
mean the Minister, - I mean Mr. Harold Tanner who was 
giving us the price of securities, I think he was talking 
about. 

MR. COMMISSIONER LIPSSTT: Is there not a little 
more to this criticism about the 22.2% and the 12% 

“than you say, Mr.Nolan? In May a certain return 
was made and figures were given which showed the Company 
was getting on that basis 22.2%. 

Mi. NOLAN: That is right, sir. 

Mi. COMMISSION#& LIPSsT?: Which was thought to be 
justified, justified in his opinion. But is it not 

part of the criticism against the Decemter Report that 
other items were added which were not put into the May 
report, which turned out to reduce the percentage to 
15-35. 

Lm. NODAN: You sce the picture 

had changed. There were extraordinary expenses that he 
had not contemplated in the May report so tht he had 
to change his December report and bring it up to date. 
1m. COMMISSIONSR LIPSSTT: Including this rentel’ 
MR. NOLAN: It was’ not the rental 
so much es the fact - if I may just look at the May 


report. There was provision for increased annual cost 
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of construction and operation, in tke May report of 
$50,000.00, and in December that was changed te $125,000.00. 
There is a change in the provision for the emortization 
of capital upwards from 117,000.00 in Wey “toe oL31, 000% 00 
in December. Then the Income Tax seems to be higher in 
May. It is $80,000.00 and lower in December, $63,000.00, 
because the rate of return is less. I think the main 
difference would be in the provisions for increased 
annual cost of construction and operation as between 
950,000.00 and $125,000.00. That would probably make 
evereat) difference’ in the rate of return, Sirs Because 
there is very little difference..... 

THE CHAIRMAN: Mr. Nolan, aS we are 
nearing the end of the day I wish you would give some 
thought to the suggestion of Counsel to the Commission 
that perhaps there cannot be any permanency about any 
rate to be struck now, that without mentioning any 
particular time it must be recognized it will be only 
temporary. ‘what are your views as to whether sr not 

we have not got to get the actu ‘l experience of this 
department functioning as a separate department or a 
separate entity as the case may be, before one really 
knows enough to inject anything in the nature of a 
permanent rate? 

MR. NOLAN: I entirely disagree 

with Learned Counsel to the Commission. I come before 
this Board, set up as it is by Royal Cammission, 
confident in the expectation that it will receive at 

the hands of the Commission Counsel that evidence which 


is requisite for it to predicate its opinion as to how 
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long this pipe line will be in operation. It follows 
from that thet this Commission will fix for me a rate 

for that pipe line which will be fair and equitable to 

me and tc everybody else who is going to use this line. 
At the present moment I have no reason to suppose that 
the rate that is fixed by this Gommission, in whose hands 
I now am, will be a rate which anybody will be eble to 
find fault with for years and years to come, because 

they will, in fixing that rate, have taken into consider- 
ition any hazard or uncertainty which may exist in this 
business. Why have we spent 4 odd days in getting 
evidence here before this Commission if all we are to 

do is to have a pipe Line rate which may well expire in 
the month of December 1939. That is ten months from 

now. And all that I will be able to do is to adjourn 
from this Commission to the Board of Public Utility 
Commissioners, or whatever body it is, and go on with 

a rate hearing. I am anxious to avoid above all things 
losses from the point of view of economy to this Company, 
and consequently keep down the rate to the producer, by 
costs of inquiries of this kind. why should not the 
rate be a rate that will last me for years and Waans 

to como? The evidence is here. The Commission will 
weigh it, and the answor will be fair; fair to me and 
fair to the consumer. But this yearly review of this 
rate, running to the Board of Public Utilities all the 
time, is something that I will resist to the uttermost, 
because I think it is unfair to the Company and I think 
it 1s unfair to the ratepayer to put into the Company's 
operating cost the costs of Commissions of this kind. 


We have come to you and we have told you all we know. 
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We have given all facilities for Commis.:‘on Counsel 

to get the information... If we are going to have a 
rate let us have a rate that will stand the test of 
time and that is all I am asking this Commission to do. 
THE CHAIRMAN: I think we understand 
Vour point of view. “As it is now G:ovelock or near 


thereto we will adjourn until 2.15 P.M. tomorro”™, 


(At this stage the Hearing was adjourned until 2 P.M. 
March 7th, 1939). 


ark 
AN AA REN 


| eats jaya ae Cea 
NRPS Mer dg ees 


a 


Samm elie ae oer Ani wieime w male mim miereniere oe 


<A ee we ee eye 


Lettie adelatatretiteecot i el 


